E

Ofice of Attorney Ethics
Suprene Court of New Jersey

P. 0. Box 963

Trenton, NJ 08625

(609) 530-4008

Trial Counsel: Lee A G oni kowski

OFFI CE OF ATTORNEY ETHI CS
DOCKET NO Xl V-99-051E

Conpl ai nant ,
VS. ; DI SCI PLI NARY ACTI ON
GEORGE J. COTZ, ESQ : FORMAL COMPLAI NT
: Conpl ex M sconduct
Respondent,

Conpl ainant, O fice of Attorney Ethics of the Suprene Court of
New Jersey, P.O. Box 963, Trenton, New Jersey 08625, by way of fornal

conpl ai nt agai nst respondent, Ceorge J. Cotz, Esq., says that:

GENERAL ALLEGATI ONS

1. George |I. Cotz (“respondent”) was admtted to the practice
of lawin this state in 1974.

2. Respondent mai ntained an office for the practice of |aw at
185 Arch Street, Ransey, Bergen County, New Jersey 07446 at all tines
relevant to the allegations in this conplaint.

3. Respondent nmi ntai ned the foll ow ng bank accounts in
connection with his legal practice at all tines relevant to the
all egations in this conplaint:

a. Fl eet Bank
Attorney Trust Account No. 4060-004310

b. Hudson United Bank


John Paff
I am informed by the Office of Attorney Ethics that the Disciplinary Review Board has remanded this matter for a limited hearing and has assigned a new docket number, XIV-03-588E.


Attorney Business Account No. 00340 12358
C. Val | ey National Bank
Attorney Business Account No. 82219176
4. This case began on January 20, 1999, when the OAE was
notified that respondent had overdrawn his trust account at Fl eet Bank
when a $75, 000. 00 check was presented agai nst insufficient funds. The
OAE’ s investigation reveal ed that respondent know ngly and wongfully
m sappropriated client trust funds twice in connection with his
attenpt to purchase a new hone.

FI RST COUNT

(Knowi ng M sappropriation of Trust Funds)
Respondent Borrows $75 .000.00 From a Fri end.
Donal d Reeder, To Purchase a New Hone

1. On or about August 11, 1998, respondent borrowed $75, 000. 00
froma friend, Donald Reeder, to purchase a new hone.

2. Respondent deposited the Reeder loan into his attorney
busi ness account.

3. The purchase of the new hone fell through in August 1998
bef ore respondent nade a down paynent.

4. Al t hough the purchase fell through, respondent drew down on
the Reeder | oan to the extent of $12,000.00 to pay several personal
obligations unrelated to a real estate purchase.

5. On or about Septenber 28, 1998, respondent entered into a

contract to purchase anot her new hone.



6. Respondent issued a check (no. 200) for $63,000. 00 agai nst
hi s attorney business account on Septenber 28, 1998 for the down
paynment on the new hone.

Respondent’s First M sappropriation

7. The avail abl e bal ance in respondent’s attorney business
account on Septenber 28, 1998 was only $37,444.47, or $25,555.53 too
short to cover the $63, 000.00 check respondent issued for the down
paynent on the new hone.

8. To cover this shortage, respondent drew his attorney trust
check (no. 1807) for $28,000.00 agai nst funds he was holding for a
client, Frank Gallo, and deposited it into his attorney business
account, increasing the balance in the attorney business account to
$65, 444. 47, whi ch enabl ed the $63, 000. 00 check to clear. According to
respondent, Gallo authorized respondent to borrow the $28, 000.00 as
wel | as other suns (See Second Count).

9. When respondent’s trust account check for $28,000.00 cleared
the bank on Septenber 30, 1998, it reduced the avail abl e bal ance in
respondent’s trust account to $14, 342. 04, yet he should have been
hol di ng $32,408. 37 in his trust account on behal f of the follow ng
clients: Gallo ($430.50); Adams ($12, 780.00); Wi ppany ($13, 920.00);
Lesko ($2,200.00); Ritchie ($3,000.00); and ($77.87) for hinself.
Thus, respondent’s reconciled attorney trust account was short
(%18, 766. 33) and he had knowi ngly invaded client trust funds w thout

the clients’ know edge or consent.



Reeder Requests the Return of the Loan

10. On or about COctober 1, 1998, Reeder told respondent, in
essence, that he was having second thoughts about | oaning respondent
t he $75, 000. 00 and asked respondent to return it to himuntil the
second house cl osed.

11. According to respondent’s statements to the QAE during a
demand audit on March 16, 1999, he intended to preserve the remaining
$63, 000. 00 from Reeder’s original $75,000.00 | oan by placing the funds
into his attorney trust account.

12. However, on Cctober 1, 1998, even though he had al ready
di sbursed the Reeder funds, respondent issued a check (no. 202) on his
attorney busi ness account for $63,000.00 and deposited it into his
attorney trust account to preserve it for Reeder, which respondent
knew or shoul d have known woul d cause his business account check no.
200 for $63,000.00, the down paynment on the house, to bounce.

Respondent’s Second M sappropri ation

13. Al though respondent did not have enough funds available in
his attorney business account to repay Reeder because he used the
$12, 000. 00 for personal expenses, respondent neverthel ess issued
Reeder a check (no. 1809) against his attorney trust account for
$75, 000. 00 on Cctober 2, 1998.

14. Wen respondent issued his trust account check to Reeder for
$75, 000. 00, he created an overall shortage of ($30,766.33) in his

attorney trust account.



15. Respondent’s attorney trust account check for $75, 000. 00,
whi ch was issued to Reeder on Cctober 2, 1998, bounced on Cctober 5,
1998 and created an overdraft of ($1,807.96) in the trust account,
whi ch Fl eet Bank reported to the OAE on January 20, 1999

16. Wen Reeder told respondent that the $75, 000. 00 check
bounced, respondent drew a cashier’s check against his attorney trust
account for $65,000.00 on Cctober 7, 1998 as a partial paynment to
Reeder, two thousand dollars nore than the $63, 000. 00 of Reeder’s
funds that respondent had placed in his attorney trust account on
Cctober 1, 1998. In each of these instances, check #1809 and the
cashier’s check invaded client trust funds without his clients’
know edge or consent.

Respondent’s Claim |l n Defense is Erroneous

17. Respondent told the OAE in a |letter dated February 19, 1999,
i n essence, that he believed that he had accunul ated enough fees in
his attorney trust account to cover the cashier’s check issued to
Reeder on Cctober 7, 1998.

18. Review of respondent’s own records by the OAE reveal ed t hat
respondent had only $77.87 in personal funds in the trust account in
Oct ober 1998 at the tine the cashier’s check was issued to Reeder.

19. Moreover, further review of respondent’s own records by the

QAE reveal ed that respondent had only $4,870.00 in fees to his

! The | apse of time between the actual overdraft and Fleet Bank’s notice to the

OAE was caused by a bank error.



potential credit in his trust account as of October 7, 1998, so
respondent’s claimthat he relied on accunul ated fees in his trust
account to cover Reeder’s cashier’s check is unsupported by
respondent’ s own records.

20. \Wen respondent issued the $65,000.00 cashier’s check to
Reeder on Cctober 7, 1998, he reduced the balance in his attorney
trust account to $1,877.04 when he shoul d have been hol ding at | east
$18, 710. 50 for several clients as foll ows:

Gal | o ($430. 50)

Adans ($13, 080. 00)

Lesko ($2, 200. 00)

Ritchie ($3, 000.00)

21. Respondent used his clients’ trust noney w thout their
know edge or consent.

22. Respondent’s misconduct is a violation of RPCs 1.15(a) and
8.4(c) (conduct involving dishonesty, fraud, deceit or
m srepresentation), or know ng m sappropriation of client trust funds,

and the principles of In re Wlson, 81 N.J. 451 (1979).

SECOND COUNT
(Conflict of Interest .Prohibited Transactions)

1. Respondent, according to adm ssions made to the OAE
borrowed trust funds fromhis clients, Frank Gall o, Peter Hadjiyerou,
Jack Levin, and lra Zalel during 1998 and 1999.

2. Respondent, according to adm ssions made to the OAE during

the demand audit on March 16, 1999, in connection with these | oans:



a. failed to docunent the | oans;

b. failed to advise the clients of the desirability of seeking
I ndependent counsel of the client’s choice regarding the
transacti ons; and

C. failed to obtain the client’s consent to the transactions in
writing.
3. Respondent’s m sconduct is a violation of RPC 1.8(a)

(conflict of interest .prohibited transactions).

THI RD COUNT
(Failure to Safeguard Funds -Viol ation of Escrow Agreenent)

1. Sometime during 1990, respondent undertook the
representation of Jack Levin in a foreclosure matter against Dr.
Bradford C. Liva.

2. Prior to trial, a settlenment of $100,000.00 was reached.

3. On Decenber 12, 1991, Liva's attorney issued a trust account
check (no. 1390) for 990, 000.00, a portion of the settlenent, to
respondent’s law firmat the tine, Wber, Muth & Wber, and the funds
were deposited into the firms trust account. (The renaining
$10, 000. 00 was to be negotiated directly between Liva and Levin and
was not to inpact the $90,000.00 partial paynment.)

4. Respondent was to hold the $90,000.00 in trust until Liva's
attorney received a discharge of nortgage.

5. Respondent di sbursed substantially all of the escrowed funds
in violation of the ternms of the escrow

6. Respondent di sbursed the escrowed funds to his firmto cover
fees and expenses, disbursed funds to various payees at the direction

of his client for his client’s own obligations, and di sbursed funds



W t hout verifying that conditions which had to exist prior to their

di sbursenent had been net, all in violation of the escrow conditions.
7. Respondent’s m sconduct is a violation of RPCs 1.15 (failure

to safeguard trust funds) and 8.4(c) (conduct involving dishonesty,

fraud, deceit, or msrepresentation), and In re Susser, 152 N.J. 37

(1997).
FOURTH COUNT
(Recor dkeepi ng Vi ol ati ons)
1. The OAE conducted a random audit of respondent’s attorney

trust and busi ness accounts on August 25, 1995.

2. Deficiencies were found during the random audit, and
respondent certified to the QAE by correspondence dated April 15, 1996
and April 24, 1996 that he had corrected all deficiencies.

3. In response to the overdraft in respondent’s attorney trust
account at Fleet Bank, the event which triggered the instant case, a
demand audit of respondent’s attorney books and records was conducted
on March 16, 1999.

4. The March 16, 1999 demand audit reveal ed that respondent’s

attorney recordkeeping was deficient in that:

a. a runni ng bal ance was not maintained in the trust account
checkbook;

b. client trust | edger cards were not fully descriptive;

C. excess personal funds renmained in the trust account;

d. the trust account designation was inproper;

e. a trust recei pts book was not maintai ned,;

f. a trust disbursenents book was not mai ntai ned;



g. three-way reconciliations of the attorney trust account were
not rmai nt ai ned,;

h. the attorney business accounts receipts journal was not
fully descriptive; and

. earned | egal fees were not deposited into the attorney trust
account .

5. The deficiencies enunerated in paragraph 4 (a) through (i)
existed at the tine of the random audit in August 1995, and respondent
subsequently certified to the OAE that he had corrected those
defi ci enci es.

6. Mor eover, respondent admtted during the demand audit on
March 16, 1999 that: a) he often cashed trust account checks to
hi nsel f as fees rather than deposit theminto his attorney busi ness
account; and b) he deposited funds unrelated to the practice of |aw
into his attorney trust account.

7. Respondent’s m sconduct is a violation of RPC 1.15(d) and
R 1:21-6 (willful failure to maintain required trust and business
account records).

WHEREFCRE, respondent should be publicly disciplined.

OFFI CE OF ATTORNEY ETHI CS
By: /s/ David E. Johnson, Jr.

Di rect or
Dat ed: January 25, 2002



Ceorge J. Cotz

Box 396

Ranmsey, NJ 07446
(201) 327-0900

(201) 327-0019 (FAX)
Respondent Pro Se

OFFI CE OF ATTORNEY ETHI CS
DOCKET NO Xl V-99-051E

Conpl ai nant ,
Vs. DI SCI PLI NARY ACTI ON
GEORGE J. COTZ, ESQ . ANSWER
Respondent, :

Respondent, by way of answer to the Conplaint, says:

1. He admits the General Allegations, paragraphs 1 to 4.

FI RST COUNT

1. He admts the allegations of Paragraphs 1 to 6, except he
deni es receiving the Reeder |oan on August 11, but believes that it
was earlier; and believes that the portion of the Reeder | oan used for
ot her purposes was nore than $12, 000. 00.

2. He admits the allegations of Paragraphs 7 and 8.

3. He admts the allegations of Paragraph 9, but denies that he
knowi ngly invaded client funds. He asserts that he believed that a
substantial portion of the Trust Fund bal ance represented accunul ated
f ees.

4. He admts the allegations of paragraphs 10 through 17.



5. He neither admts nor denies the allegations of Paragraphs
18 and 19.

6. He admts the allegations of Paragraphs 20 and 21, but
subject to the Statenent in Defense.

7. He denies the allegations of Paragraph 22.

SECOND COUNT

1. He admts the allegations of Paragraph 1, except he denies
borrowi ng from Jack Levin.

2. He admts the allegations of Paragraph 2, except that the
Zal el | oan was docunent ed.

3. He admits the all egations of Paragraph 3.

THI RD COUNT

1. He admits the allegations of Paragraphs 1 to 6, subject to
his Statenent in Defense.
2. He deni es the all egations of Paragraph 7.

FOURTH COUNT

1. He admits the all egations of Paragraphs 1 to 3.

2. He admts the allegation of Paragraph 4, except he denies
4b, 4d, 4h.

3. He admits the allegations of Paragraph 5, subject to his
Statenment in Defense.

4. He admts the allegations of Paragraph 6a, but denies the
al | egati ons of Paragraph 6b.

5. He denies the all egations of paragraph 7.



STATEMENT | N DEFENSE- COUNT ONE

1. | believed that | had sufficient funds in ny Trust Account to
cover all clients funds in |late Septenber, 1999 when | drew out
$28, 000. 00 of Frank Gallo’s funds, and deposited that to my business
account to cover the deposit on ny real estate contract. This belief
may have been erroneous, due to poor bookkeeping, but it was sincerely
hel d.

2. This period of time was very stressful for ne. | did not truly
believe that | could afford the house which ny wife and | were buyi ng,
but for personal reasons felt that | had to proceed wth it. | was
torn between fear of the huge financial obligation | was taking on,
and fear of famly problems if | didn’t. | didn’t know how to dea
with these stresses, and becane nore confused and depressed with each
passi ng day. | had no one to whom | could talk to try to work things
out .

3. When M. Reeder asked for return of his noney a day or two
later, | panicked. | couldn’t face telling himthat | had al ready used
it for a deposit, and that | had used sone of it to pay sone other
personal bills, and even without the deposit | couldn’t give it to
him | knew very well that | didn’t have $75,000.00 in ny Trust
Account, but | gave hima Trust check in that anount anyhow, know ng
that it could possibly not clear, and that no client’s funds woul d be
I nvaded.

4. 1 knew, when | gave himthat check that would bounce, that I

was only multiplying ny problens. | was on edge every day, waiting to



hear from him Wen he | earned that the check I gave himhad bounced,
he called, putting ne into even nore of a panic. It was at that point
that | stopped paynent on the deposit check, and drew the noney out of
nmy busi ness account and put it in ny Trust Account. | truly believed
that | had accunul ated several thousand dollars in fees there, so with
t he $63,000.00 transfer, | could give M. Reeder $65, 000.00, which I

di d.

5. Putting a stop on the deposit check caused a huge uproar. At
this point, I knew that | had not handl ed ny Trust Account properly,
al though | did not think | had used any client’s funds, and |
certainly had et M. Reeder down in our transaction. Havi ng seen many
articles in the Law Journal over the years about |awers being
di sbarred and prosecuted for Trust Account violations, | inmagined the
wor st about what woul d happen to ne; coupled with the reaction
anticipated fromny wife (who had no idea any of this was goi ng on)
when she learned that | had cancelled our contract, | felt hopel ess
and that ny marriage and ny professional career were destroyed, and
that my fam|ly woul d be disgraced. Suicide seened a very attractive
solution, but this thought also scared ne.

6. Wth hindsight, | realize that my conduct in |ate Septenber to
early Cctober, 1999 was irrational. | acted w thout thought or plan,
and without realizing the consequences or significance of ny behavior.
For several days, or nore, | was so distraught that | feared that |
woul d kill nyself. Eventually, | went to ny |local hospital, Good

Samaritan, for help. | saw one or nore psychiatrists over several



hours. They then committed ne, against nmy will, for 72 hours. After
that, | was then released on a prescription, halcyon, for two nonths
coupl ed with extensive therapy.

STATEMENT | N DEFENSE- TH RD COUNT

1. The clains regarding the Levin escrow were resolved in ny
favor by the District Il Ethics Commttee in 1994 or 1995. That body
determ ned that my conduct was perhaps negligent (and | did nmake full
restitution, some $45, 000.00, to M. Hubin) but not unethical.

2. | did not violate the escrow by di sbursing funds to my firm
for fees, or to third-party creditors of M. Levin. There was no
obligation to hold the $90,000.00 in full until a discharge was
prepared, as all parties acknow edged that the $10, 000. 00 bal ance of
the settlenment m ght be delayed for quite a while. Rather, | was
obligated to hold back enough ($45, 000.00 or $40,000.00) to satisfy
M. Hubin s interest in the nortgage.

3. Levin was the holder of record of the nortgage. It came out in
di scovery that he had assigned the nortgage (only by delivery) to
Hubin as collateral for a | oan of $30,000.00. Al parties agreed that
Hubin was entitled to $30, 000.00, plus several years interest, out of
the settlenent.

4. Levin had been a client of ny firmsince |l joined it in 1972.
W al so knew Hubin, and | was well aware that Levin and Hubin were
sonetinmes partners in real estate deals, and that Levin often borrowed
from Hubin. | had no prior knowl edge of this |oan, but | was not

surprised when | heard of it. After we collected the $90, 000. 00



settlement, Levin wanted to lend it to another friend of his, a Dr.
Altai. (Dr. Altai had perforned a triple bypass on Levin, and Levin
believed that he owed his life to him Altai was struggling to buy a
bi g house, and Levin was eager to help him. Levin was talking
repeatedly to Hubin to use the noney that he (Levin) was now about to
repay to nmake a loan to Altai. This went on for a nunber of weeks,
while | let the noney sit in the Trust Account.

5. Finally, on January 9 or 10, the day before I was to get
marri ed (which Levin knew about, as he was invited) Levin approached
me and told ne that Hubin had agreed. | knew that such a transaction
was entirely consistent with the past history between Hubin and Levi n,
who often did business very informally, and | foolishly accepted
Levin’s word for their arrangenent. | was certainly not focused on
| egal issues that day, and rel eased the funds in a check drawn to Dr.
Altai. | |learned sonme weeks |later that Hubin had never agreed to this,
and his conplaint and | awsuit followed. | had known Levin for nearly
twenty years, and always found himto be conpletely honest with ne
before this. Because of this, | trusted himand acted accordingly. I
certainly did not gain anything fromthis, nor did ny firm or even
Levin; only Dr. Altai (who eventually | ost the house in forecl osure)

gained in any way.

March 4, 2002 /sl George J. Cotz



VERI FI CATI ON

STATE OF NEW JERSEY
COUNTY OF BERCGEN

George J. Cotz deposes and says:

| am the Respondent naned in this action. The foregoing Answer is
true to ny personal know edge.

/sl George J. Cotz

Sworn and subscribed to
before me this 25" day
of March, 2002

/'s/ SHELLEY BERGER
A Notary Public of New Jersey
My Conmm ssion Expires Aug. 24, 2003



SUPREME COURT OF NEW JERSEY

IT IS ORDERED that MELINDA L. MALLI STER, ESQU RE, having given his
consent, is hereby appointed as a conpensated Special Mster pursuant to Rule
1: 20-6(b) for the purpose of conducting ethics proceedi ngs under Rule 1:20-
6(c) in Docket No. Xl V-99-051E, effective May 17, 2002, and until the further

Order of the Court.

For the Court:
/ s/ Deborah T. Poritz
C. J.

Dated: April 26, 2002



OFFI CE OF ATTORNEY ETHI CS

THE
SUPREME COURT OF NEW JERSEY

DAVID E. JOHNSQN, .JR
Di rector
OFFI CE OF DI RECTOR
P.O. BOX 963
TRENTON, NEW JERSEY 08625
609-530—4008

PERSONAL AND CONFI DENTI AL

June 14, 2002

Melinda L. MAllister, Esq.

Speci al Ethics Master

433 Hackensack Avenue, 6th, Fl oor
Hackensack, New Jersey 07601

Re: Ofice of Attorney Ethics v. George J. Cotz, Esg.
Docket No. Xl V-99-051E

Dear Ms. McAllister:

This letter wwll confirmyour prior agreenent to sit as a Speci al
Et hics Master to adjudicate the above ethics matters. This procedure
is authorized by Rule 1:20-6(b). You will be conpensated at the per
diemrate in effect for single nenber arbitrators under R 4:21A 5,
which is $350 per diem The per diemrate applies to all prehearing
and hearing days (full or partial), but does not cover tine for
opi ni on preparation. A reasonable charge for the cost of typing the
opi ni on, however, nay be added. R 1:20-.6(b)(2).

In this connection | enclose:

1. Rul e 1:20-6(b);

2. Copy of your Order of Appointnent;

3. Speci al Ethics Master Hearing Docket;

4. Formal Conplaint, filed January 25, 2002; and

5. Verified Answer, filed March 8, 2002.



I[ltemNo. 3 lists the parties and their counsel. If you believe
there is a conflict of interest with parties or counsel for any
reason, please let me know.

For your convenience, let ne outline sone of the nore inportant
ethics rules with which you will need to be famliar:

nmunity - As a “lawfully appointed designee” of this office, you have

absolute inmmunity in this state for conduct in the performance of your
official duties. R 1:20-7(e).

Powers - A Special Ethics Master has the full power and authority of a
hearing panel of a district ethics commttee. R 1:20-6(b) (4).

Limtations of Actions - There are no tine limtations with respect to
the initiation of any disciplinary matters. R 1:20-7(c).

Burden of Proof - The burden of proof in proceedi ngs seeking
di sci pline or proving aggravating factors is on the presenter or
ethics counsel. R 1:20-6(c)(2) (0O

Burden of Going Forward - The burden of going forward regardi ng
def enses or denonstrating mtigating factors is on the respondent. R
1:20-6(c)(2) (0.

Standard of Proof - “Formal charges of m sconduct, nedical defenses,
.shall be established by clear and convincing evidence.” R 1.20-

6(¢)(2)(B).

Public Hearings - “Unless a protective order has been issued in
accordance with R. 1 :20-9(g), all hearings shall be open to the
public in accordance with R 1:20-9(b).” R 1.20-6(c)(2)(F).

Protective Orders - “Protective orders may be sought to prohibit the
di scl osure of specific information otherw se privileged or
confidential, in order to protect the interests of a grievant,
witness, third party or respondent.” R 1:20-9(g). The commentary to
this rule states that this “exception to the general rule of openness
shoul d be strictly construed and limted to only the nost exceptional
reasons.” A copy of any protective order entered “shall be sent
pronptly to the Director, the secretary of any appropriate Ethics
Committee, all parties, Board Counsel and the Clerk of the Suprene
Court.” R 1:20-9(09).

Necessity of Hearings - Hearings need to be held “only if the

pl eadi ngs rai se genui ne disputes of material fact, if the respondent’s
answer requests an opportunity to be heard in mtigation, or if the
presenter or ethics counsel requests to be heard in aggravation. In




all other cases the pleadings, together with a statenent of procedural
hi story, shall be filed by the trier of fact directly with the Board
for its consideration in determ ning the appropriate sanction to be

I nposed.” R 1:20-6(c) (1).

Heari ng Room - The hearing may be held at any | ocation. Were
feasible, adm nistrative hearing roons are ideal.

Formality - The hearing should be conducted formally. “All w tnesses
shall be duly sworn.” R 1:20-6(c) (2)(A).

Presence of Parties and Counsel: Sequestration - “Respondent’s
appearance at all hearings is mandatory” and cannot be waived. R 1:20-

6(c)(2) (D).

The grievant, any counsel, respondent’s counsel and
“adm ni strative staff assisting the prosecution of the matter shal
have the right to be present at all tines during the hearing. Any
ot her witnesses may be sequestered during their testinony on
reasonable ternms on tinely application and a showi ng of good cause.”
R 1:20-6(c)(2)(D).

Di scovery - Discovery is available on witten request by the presenter
and, if an answer has been filed, by the respondent, all in accordance

with R 1:20-5(a). Neither interrogatories nor depositions are
permtted in any nmatter, except for depositions to preserve testinony
due to death, incapacity or unavailability. R 1:20-5(a)(4).

Preheari ng Conference - Prehearing conferences “shall be held in al
conpl ex cases all eging m sconduct at the request of any party or the
trier of fact.” Attendance “is mandatory by all parties at the
conference.” The conference shall be held “wthin 45 days after the
time within which an answer to a conplaint is due.” R 1:20-5(b)(1).
Counsel shoul d be advised of the fact that ethics matters take
priority over other matters (R 1:20-8) and their trial schedule
shoul d be revi ewed. A case managenent order shall be issued within
seven (7) days follow ng the prehearing conference. R 1:20-5(b) (4).

Subpoenas - Subpoenas are available fromany District Ethics Conmttee
Secretary, Special Ethics Master or fromthe Ofice of Attorney
Et hi cs, subject to rules of relevance. R 1:20-7(z).

Rul es of Evidence Relaxed - The “rules of evidence nmay be relaxed in
all disciplinary proceedings, but the residuum evidence rul e shal
apply.” R 1:20-7(b).

Adj ournnents - Adjournnments and continuances nust be requested in
writing and should be granted only for “good cause” and then “only for
a definite and reasonably short interval.” R 1:20-7(k).




Ti retabl e - Hearings should be conpleted and a report filed within six
(6) nmonths after an answer is due. R 1:20-8(b). The initial hearing
date shoul d be scheduled wthin sixty (60) days after the prehearing
conference and the hearing should be concluded within forty-five (45)
days after its commencenent. R 1:20-5(b)(5). The original and two
copies of the opinion, together with the original and two copies of

all exhibits, and transcripts should be filed directly with ne, and
you shoul d serve one copy of the opinion on the parties and the

gri evant.

Opi nion - \Were a hearing is necessary, the Special Ethics Mster

shall render a witten report of findings of fact and concl usi ons of

|l aw i n accordance with R 1:20-6 (b) (4) and R 1:20-6 (c) (2) (F) and
shal | recomend either dismssal, if no unethical conduct is found, or
an adnmonition or reprimand, suspension or disbarnent, if there has
been unethical conduct. R 1:20-6(c)(2)(E). The specific nature of the
public discipline should be specified.

Hearing in this matter can be held at anytine as directed by you.
By copy of this letter | amadvising all parties of your designation
as Special Ethics Master. They should communicate with all w tnesses
forthwith and prepare this case for trial as directed by you. After
publ i c bidding, the OAE has awarded exclusive, nulti-year contracts to
Veritext/ New Jersey Reporting Conpany, L.L.C. , 25B Vreel and Road,
Suite 301, Florham Park, New Jersey 07932, (973) 410-4040, for al
hearings in the northern counties of Bergen, Essex, Hudson, Hunterdon,
Morris, M ddlesex, Passaic, Sonerset, Sussex, Union and Warren and to
Degnan & Bat eman, 219 Bl ackhorse Pi ke, Haddon Hei ghts, New Jersey,
08035, (856) 547-2565, for all hearings in the central and southern
counties of Atlantic, Burlington, Canden, Cape My, Cunberl and,
G oucester, Mercer, Mnnmouth, Ccean and Salem Only these reporting
services may be enpl oyed. Pl ease communicate with the appropriate
agency to arrange attendance of a court reporter at hearings in this
matter.

On behal f of the ethics system please accept ny thanks for your
assi stance in handling this conpl ex case.

Very truly yours,

David E. Johnson, Jr.

Di rector
DEJ/ pds
Encl s.
cc: Lee A Goni kowski, Esq., Deputy Ethics Counsel (wpart. encls.-Itens

1, 2 & 3)



George J. Cotz, Esq., Respondent (w part. encls.-Itens #1, 2 & 3)
QAE Records Section (wpart. ends. -Itenms 1, 2 & 3)



OFFI CE OF ATTORNEY ETHI CS
DOCKET NO Xl V-99-051E

Conpl ai nant,
Vs, . DI'SCl PLI NARY ACTI ON
GEORGE J. COTZ, ESQ . HEARI NG REPORT
Respondent :

TO THE HONORABLE CHAI R AND THE MEMBERS OF THE DI SCI PLI NARY REVI EW
BOARD:

The District 11B Ethics Conmttee Hearing Panel respectfully
shows:

PROCEDURAL HI STORY

1. Respondent was admitted as a nenber of the bar of New Jersey
in 1974 and is engaged in the practice of law at 185 Arch Street, in
the Townshi p of Ranmsey, Bergen County, New Jersey.

2. On January 25, 2002, a formal conplaint (Exhibit C-21 was
filed with the District IIB Ethics Conmttee and was served upon the
respondent .

3. Respondent’ s answer thereto has been marked as Exhibit C- 2.

4. A formal hearing was held before this hearing pane
consisting of Melinda L. McAllister, Special Hearing Master on the
foregoi ng charges on Cctober 22,2002 and October 23, 2002. Respondent
attended w thout counsel and represented hinself, Pro Se. The matter
was presented by Lee G oni kowski, as trial counsel, on behalf of the

Ofice of Attorney Ethics. Al exhibits are submtted herewith



SYNOPSI S OF ALLEGATI ONS
5. The formal conplaint filed charged the respondent with the
followi ng allegations of ethical msconduct:
FI RST COUNT
a. Knowi ng m sappropriation of trust funds.
b. Violation of RPC 1.15(a) 8.4(c).
C. Conduct invol ving di shonesty, fraud, deceit or
m srepresentati on and/ or know ng m sappropriation of client trust
funds.
SECOND COUNT
a. Conflict of interest-prohibited transactions.
b. Violation of RPC 1.8(a) —conflict of interest, prohibited
transactions.
C. Failure to safeguard funds —viol ation of escrow agreenent.
d. Violation of RPC 1.15 —failure to safeguard trust funds.
e. Violation of RPC 8.4(c) —conduct involving dishonesty,
fraud, deceit or msrepresentation.
f. Record keeping violations —violation of RPC 1.15(d) and
R 1:21-6 (WIIful failure to maintain required trust and busi ness
account records).
THI RD COUNT
a. Failure to safeguard trust funds.
b. Violation of RPC 1.15.
C. Conduct invol ving di shonesty, fraud, deceit or

m srepresentation



d. Violation of RPC 8.4(c).

FOURTH COUNT

a. WIllful failure to maintain required trust and business
account records.

b. Violation of RPC 1.15(d) and R 1:21-6. WIIful failure to
mai ntain required trust and business account records.

Three Additional Charges

a. Conduct invol ving di shonesty, fraud, deceit and
m srepresentati on of RPC 8.4(c).

b. Violation of RPC 1.15(a) and RPC 8.4(c) —Lack of discovery
and lawfully obstructing another parties’ access to evidence and
know ngly di sobeying the obligation under the rules of the tribunal
and candor toward the tribunal.

C. Violation of RPC 3.4(a)(c)

d. Violation of RPC 3.3(a)(1) and 3.3(a)(4) —candor towards
the tribunal

FI NDI NG OF FACTS AND CONCLUSI ONS

As a result of reviewing the testinony and exhibits, the Hearing
Panel nmakes the follow ng factual findings and concl usions.

6. This case, at first, centered around the attorney trust
account of M. Cotz, and the finding by the office of Attorney Ethics
was that there was an overdraft notification sent to themvia nail,
dated January 20, 1999. (G1)

7. The evi dence, however, showed that nore violations of Rules



of Professional Conduct than the initial Conplaint alleged. (Cctober
23" — TP 150, Line 19 through 25, and Page 151, Line 1 through 25;
Page 152, Line 1 through 25; Page 153, Line 1 through 25; Page 154,
Line 1 through 25; Page 155, Line 1 through 23.

8. Addi tionally, the Respondent has admitted practically all of
the allegations (Cctober 22™ - TP 5, Line 17 through 21).

9. Respondent, when contacted by the office of Attorney Ethics
told the Attorney Ethics that Respondent admitted to the QAE that he
i ssued a check for $75,000. 00 which he knew woul d bounce. (Cctober 22"°
TP17, Line 18 through 22). Thereafter, a demand audit was conducted on
March 16, 1999 (COctober 22" TP 19, Line 18.)

10. It appears that the Respondent had a shortage in his
attorney trust account in the anmount of $18, 766.33 as of Septenber 30,
1998. (Exhibit G 24) There was to be a total client bal ance of
attorney trust nonies in the amount of $32,408.37. There was only a
bank bal ance of $13,642.04. The shortages continued from Cctober 1,
1998 t hrough October 7, 1998 when the different in the source total
amounted to $64, 515.00. (Exhibit G 24)

11. The office of Attorney Ethics nmade an attorney trust
reconciliation and anal ysis sheet that was able to show t he bank
bal ance on each day with the outstandi ng deposits, outstandi ng checks
and what the client’s all eged bal ance shoul d have been on each and
every day. (Exhibit G 24)

12. More disturbingly, however, was the information elicited

t hrough testinony that one client naned, Gallo had a floating |oan



wi th the Respondent. The Respondent chose to use a floating |oan
activity in his trust account whereby he woul d renove funds and, in
his own mnd, they would be fromthe Gallo client |edger card. Cctober
22" Page 29, Line 16 through 24) It should al so be noted that

Exhibit C24 fairly and accurately sumrari ze the source docunents given
by the Respondent. (TP Cctober 224 Page 33, Lines 21 through 24 - See
Exhi bit C-22))

13. Mreover, fromJanuary 1, 1998 through Septenber 30, 1998,
Respondent had 36 matters that the Respondent handl ed for that year.
One-hal f of them which would be sixteen, were closed before the end
of July and zeroed out. (October 22" Page 34, Lines 6 through 25)
Therefore, as of Septenber 30, 1998, only four matters were still
active.

14. The record next reflects that the Respondent adm tted that
he ever properly followed the Rul es of Professional Conduct concerning
| edger cards and his client named, Gallo. (October 22M™ Ppage 33, Lines
19 t hrough 25)

15. Mreover, the Respondent admitted that he never advised the
client, if he did have a loan with the client, to seek independent
counsel ' s advi ce. Respondent never executed a witten | oan agreenent
between the two for sone type of security. (TP 34, Lines 13 through
25) Respondent, therefore, is guilty of violations of R P.C 1. 15(a)
and 84(c) which is conduct involving dishonesty, fraud, deceit or
m srepresentati on. The Respondent violated the Rules by not keeping a

client/| edger card contenporaneously and allegedly having a floating



| oan agreenment where the client, which never was authenticated with a
docunent, nor was this client ever told to seek the advice of
I ndependent counsel .
16. The next transaction that the Respondent sought to di scuss
in his testinony was the matter between a client by the nane of M.
Levin and Bradford Liva. (TP 36, entire page, and TP 37, entire page)
The Respondent is charged in Count 1l with holding noney froma
settlenment froma civil action in which M. Levin was the Plaintiff.
The Defendant was a Bradford Liva. It was a foreclosure action. In
contenpl ation of settlenment, Dr. Liva paid $90, 000. 00 through counse
to the trust account of the Respondent. Pursuant to an agreenent
bet ween counsel representing Plaintiff and Defendant, the Respondent
was to hold the $90,000.00 until a nortgage satisfaction was rel eased.
(TP 36, Lines 14 through 22) Instead of abiding by the agreenent
bet ween the parties, the Respondent, instead, rel eased the noney,
stating that his client told himthat he had gotten the signed Rel ease
of Mortgage. Thereafter, since he wongfully turned nonies over
W thout retaining the Lease and Cancel |l ati on of Mortgage, the
Respondent hi nself was sued, and he paid the person who was actually
owed the noney on behalf of the client. (TP 38, Lines 13 through 22)
17. However, the Respondent then lied to the Panel concerning
his description of an Ethics matter that had been filed by Dr. Liva
agai nst himfor the $90, 000. 00 wongfully rel eased. (TP 40, Lines 21
through 25 and TP 41, entire page) The Respondent told the Panel that

the Ethics charge that was filed against himin 1994 was di sm ssed,



because the Conmittee felt that he had not violated any ethical rules.
(TP 41, Lines 1 through 10) However, the Ethics Commttee, in fact,

di sm ssed the Ethics charge pursuant to the standard rul e that

di sm sses actions if a civil action has been filed contenporaneously
concerning the sane wongful conduct. (CC 46, 47, 48, Paragraph 12)
The Respondent hinself w tnessed and recorded the Assignnent of

Mort gage whi ch was the genesis of the Conplaint. (Exhibit G46) The
Assi gnnent of Mdrtgage was signed by the Respondent as the assistant
secretary, and it was prepared by the Respondent at the bottom of the
docunent, and it was filed with the Bergen County C erk Book No. 1000,
Page 491. The assignnment specifically states that J. D. Levin and
Associ ates assigns their entire principal balance forma 1988 | oan,
prime rate with a nortgage made by Bradford Liva and his wife, Arlene
Liva, the anount of $161,909.85, and that J. D. Levin and Associ ates
was thereby designated as the assignor of the nortgage. It assigned
the interest to Vincent Hubin. It, therefore, was incredible that the
Respondent stated that he did not know anythi ng about the |oan between
Jack Levin and Vincent Hubin.

18. The issue concerning a $75, 000.00 check, which was the
initial way that the O fice of Attorney Ethics found out about the
Respondent’s trust account, is actually rather conplicated. (TP 31
Line 18 through 25) He shoul d have been hol ding nore noney in his
trust account on behalf of various other clients than he had. Exhibit
24 specifically shows a tine |line of what the anpbunt of nobney should

have been and what it actually was. Respondent had a shortage in his



trust account of $18,766.33 (TP 33, Line 19). There were not enough
accunul ated personal funds in the trust account to cover the

$18, 000. 00 shortage. (TP 34, Lines 1 through 3) The Respondent had
four matters that were closed by the end of July. Thereafter, the
Respondent admitted witing a check in the anpbunt of $75,000.00 which
bounced. (TP 36, Lines 16 through 25)

19. The Respondent then admtted to the Panel that he was using
the trust account to try to safeguard noni es which he was draw ng out
from his business account. (TP 38, Line 23) In fact, the $75, 000. 00
| oan received fromhis friend, M. Reeder, was actually used to pay
back another client who | ent him $20,000.00. (TP 67, Lines 6 through
7) The Ethics auditor concluded that this was a know ng as opposed to
negl i gent m sappropriation. (TP 44, Lines 23 through 25; TP 35, Lines
1 through 25)

20. Additionally, Respondent did not note any client references
on the deposit slips. In fact, he wote “nme” on the deposit slips at
the time when he knew he was short when he issued checks and was
subsi di zing his trust account to cover disbursenents.

21. The Respondent took the stand on his own behalf. (TP 75,
Lines 20 through 25) The Respondent admitted that there was a shortage
formin his trust account for a period of over seven nonths. He then
admtted that he knew that he did not have $75,000.00 in the trust

account when he wote out the check to Don Reeder. (TP 77, Lines 1

t hrough 4)



22. The Respondent then lied outright to the Ethics Commttee,
specifically, on TP 77, Lines 15 through 25. He stated that the noney
went for other things when he got the $75,000.00 and fails to inform
the Ethics Commttee that he, in fact, wote a check in the anmount of
$20, 000. 00 to yet another client who lent himnoney. He purposely lied
and said that stayed in the account, and $12, 000. 00 was used for
expenses.

23. Respondent then lied again on TP 80-81 by saying that the
original ethics charge filed in 1994 was di sm ssed because of
procedural deficiency and that the Commttee felt that the had not
violated any ethical rules. In fact, the 1994 Ethics Conplaint was
di sm ssed because the previous rule stayed whereby Conplainant filed a
civil action against the sanme Respondent involved in an Ethics
Gievance that the Ethics Gievance nust be dism ssed during the
pendency of that civil action. He then Iied again on TP 83, Lines 1
t hrough 15, when testifying about another client named, M. Zorel.
Respondent testified about Zorel being an attorney where, in fact, he
was a disbarred attorney. He then testified that he had nultiple | oans
going on with nultiple clients and that he had a oan with M. Zorel
along with M. Hadjiyerou. (TP 83, Lines 1 through 23)

24. Respondent specifically lied on TP 84, Lines 3 through 6,
wherein he states that there are not any other clients that he |ent
noney fromwhen, in fact, there were. (The $20, 000.00 check witten to

yet another client, a M. Thonas)



25. The Respondent did not provide a copy of the Retainer
Agreenent showi ng the representation wwth M. Gllo. (TP 85, Lines 15
t hrough 16)

26. The Respondent then admitted, on the record, that there were
no Prom ssory Notes as to his constant | oan back and forth between
himself and M. Gllo. (TP 92, Lines 7 through 10) Respondent i nforned
the Commttee that he conpiled all of his reconstructions on his
transactions in one sitting rather than as the transacti ons occurr ed.
(TP 93, Lines 18 through 25)

27. On TP 12, Lines 1 through 12, the Respondent then admtted
to the Commttee that he engaged in a closing whereby he executed a
RESPA statenent stating that there is a nortgage in the anount of
$45, 000. 00 that is due fromthe borrower to the Respondent. However,

t he RESPA shows that he received the $45, 000. 00 even t hough he did
not. In actuality, the Respondent testified that he received a check
for $11,000.00 and that there was $28,000.00 left in his trust account
to offset the |loan that he owed to M. Gallo. The RESPA shows t hat
there was a $50, 000.00 | oan from Community Bank. The RESPA shows the
di sbursenent, instead of to M. Cotz who was the person allegedly owed
t he noney, a disbursenent to Jack Levin for $41,000.00. There was no
check, in fact, to M. Levin, for $41,000.00. Therefore, the RESPA
does not match the actual deposit, and it did not happen on the 26'" of

Oct ober. (See Exhibit C 7, also)



28. The Respondent repeatedly states that Jack Levin did not
| oan hi m noney and that he is repaying himas a conpron sed anount on
a debt that originated on a transaction that involved M. Hubin.

29. The nost troublesone |ie centered around Respondent’s
testinony concerning the initial $75,000.00 | oan from Don Reeder, and
t he purpose of the | oan.

30. On August 11, 1998, the Respondent deposited $75,000.00 from
Don Reeder. On August 17, 1998, he wote a check for $20,000.00. (TP
67, Lines 6 through 25) In fact, Respondent states that he wote the
check to Syracuse University, which was a lie. In fact, Respondent
wote a check for $20,000.00 to Martin Thomas. (Ti’ 106, Line 18) It
turns out that he was yet another client of the Respondent. Respondent
stated that he recalled that he borrowed noney from M. Thomas. There
were no docunents that reflected the borrowing or witings that
reflected this. He was lying to the Cormittee all al ong about the
$75,000. 00 I oan from M. Reeder. Respondent originally stated that he
needed t he $75,000.00 to nmake a down paynent on a house but, he needed
part of the $75,000.00 to pay back another client, M. Thomas. There
was no witing on the nmeno to indicate the purpose of the instrunent,
and the Respondent stated that he represented himin an action for
fraud in the sale of a business which he bought. (TP 109, Lines 20
t hr ough 25)

31. Wen Respondent represented M. Martin in 1996- 1997, he had

received a settlenent on M. Thonmms’s behalf in the anount of



$110, 000. 00. He took the $20,000.00 from M. Thomas in a |lunp sum at
that time. (TP 110, Lines 17 through 19)

32. The Respondent, even during the Commttee's hearing, did not
realize that the acts he commtted were violations of Professiona
Conduct. (TB 121, Lines 1 through 25) The Respondent stated that he
knew he had witten a “bad check” $75,000.00 bounced check, and he
admts that it was “really dunb and inproper,” but does not think that
there was anything unethical in “stopping a check or not covering a
check.” He then admtted in the next breath that he nade the
$63, 000. 00 check bounce by taking the noney out of the account. The
Respondent, thereafter, testified about how many clients he borrowed
noney from (TP 124, Lines 19 through 25) Respondent borrowed from
four clients (that he could renenber).

33. The O fice of Attorney Ethics sought discovery fromthe
Respondent. However, the O fice of Attorney Ethics did not receive
anyt hi ng ot her than what was already included in the file. (TP 147,
Lines 13 through 25)

DETERM NATI ON

34. The panel has carefully considered and reviewed the
testinony in evidence and has concl uded that Respondent’s conduct
adm tted ethical m sconduct

35. The violations are as follows:

FI RST COUNT
a. Knowi ng m sappropriation of trust funds.

b. Violation of RPC 1.15(a) 8.4(c).



C. Conduct involving dishonesty, fraud, deceit or and/or
know ng m sappropriation of client trust funds.
SECOND COUNT
a. Conflict of interest-prohibited transactions.
b. Violation of RPC 1.8(a) —conflict of interest, prohibited
transacti ons.
C. Failure to safeguard funds —viol ati on of escrow agreenent.
d. Violation of RPC 1.15 —failure to safeguard trust funds.
e. Violation of RPC 8.4(c) —conduct involving dishonesty,
fraud, deceit or msrepresentation.
f. Record keeping violations —violation of RPC 1.15(d) and
R 1:21-6 (WIIful failure to maintain required trust and business
account records).
THI RD COUNT
a. Failure to safeguard trust funds.
b. Violation of RPC 1.15.
C. Conduct involving dishonesty, fraud, deceit or
m srepresentation
d. Vi ol ati on of RPC 8.4(c)
FOURTH COUNT
a. WIllful failure to maintain required trust and busi ness
account records.
b. Violation of RPC 1-15(d) and R 1:21-6. WIIlful failure to

trust and busi ness account records.



THREE ADDI TI ONAL CHARGES

a. Conduct involving dishonesty, fraud, deceit and
m srepresentati on of RPC 8.4(c).

b. Violation of RPC 1.15(a) and RPC 8.4(c) —Lack of discovery
and lawfully obstructing another parties’ access to evidence and
knowi ngly di sobeying the obligation under the rules of the tribunal
and candor toward the tribunal.

C. Violation of RPC 3.4(a)(c)

d. Violation of R 3.3(a)(1) and 3.3(a)(4) —candor towards the
tri bunal

36. Al of the above have been found to be determ ned.

37. As aresult, the panel recommends di sbarnent.

DISTRICT 11 B ETH CS COW TTEE

Date: April 3, 2003 /sl Melinda L. McAllister
Speci al Master



[received by Ofice of Attorney Ethics Cctober 6, 2004]
PERSONAL AND CONFI DENTI AL

David E. Johnson, Esq., Director
Ofice of Attorney Ethics

Ri chard J. Hughes Justice Conpl ex
P.O Box 963

Trenton, New Jersey 08625-0963

Re: In the Matter of George J. Cotz
Docket Number Xl V-03-588E

Dear Director Johnson:

The undersi gned was appoi nted by the Disciplinary Review Board in
order to conduct a hearing “. . . limted to the reasonabl eness of
respondent’ s belief that he had sufficient funds belonging to himin
his trust account when he caused that account to suffer a shortfall of
$18, 000 i n Septenber and Cctober 1998.~

In connection therewith, | conducted hearings on January 29, 2004
and February 26, 2004. During these hearings the Ofice of Attorney
Ethics called Barbara M Gl ati, Investigative Auditor, as a w tness

and Respondent called Lydia Cotz, his wife, Thonmas WIIlianms, Esq.,
David M Gallina, MD., a Neuropsychol ogi st, Rabbi Sam Wai denbaum
and Donal d Reeder, Esq. CGeorge Cotz, Esq. testified on his own behalf.

In addition to the testinony presented, the well articul ated
briefs submtted and vol um nous materials received in Evidence in
prior hearings, the follow ng were marked as new Exhibits: SM1, a
Certificate of Attendance at a three hour sem nar “Guide to Attorney
Trust and Escrow Accounting” presented by the New Jersey Institute for
Conti nui ng Legal Education on Septenber 16, 2003; SM 2, a nachine
stanped and dated Transaction Receipt fromFleet Bank for a deposit
made on October 5, 1998 in the anmobunt of $1,350 and a pi nk deposit
slip hand dated October 3, 1998 in a simlar amount; SM 3, Character
Ref erence Letters # 28 —34; SM4, a letter to the DRB from Lydia Cotz
dat ed August 3, 2003 and SM-5, a draft of the Attorney Trust Account
Reconciliation and Analysis perforned by Ms. Galati on George J.
Cotz’s Trust Account marked with a hand witten nunmber C24. The fina
version of this Exhibit was previously marked as nunber G 24
(typewritten). These exhibits are transmtted herew th.

Because of the di fferences between attorney discipline cases and
either civil or crimnal cases, the New Jersey Suprene Court has
adopted a separate standard of proof, the “clear and convincing”
standard. R 1:20-6(c)(2)(B). The standard is nore demandi ng than the
“preponderance of the evidence” standard applicable in civil cases and



| ess burdensone than the “beyond a reasonabl e doubt” standard of
crimnal cases.

The initial recommendati on by Special Master MAlIlister was that
M. Cotz should be disbarred as a result of several infractions.
Because of this recommendation, the undersigned determ ned that the
requi site “clear and convincing” proofs required sonething nore than
I nferential proof of the alleged m sconduct: “[T] his Court does not
di sbar | awyers based only on inference.” In re: Breslin, 171 N.J. 235,
289 (2002). However, it was kept in mnd that the Suprene Court has
al so rul ed that knowl edge can be inferred by review ng the
circunstances of a case to determ ne whether the attorney “knew the
i nvasion [of trust funds] was a |ikely result of his conduct.” In
Matter of Skevin, 104 N.J. 476 (1986) See also In Matter of Ponerantz,
155 NJ. 122, 133 (1998) wherein the Court found that respondent’s
juggling of funds between her personal, business and trust accounts
belied her clained | ack of know edge in that she was out-of trust.

By way of background, in January, 1999 the O fice of Attorney
Ethics (“OAE’) received an overdraft notification that the Trust
Account held at Fleet Bank, of George J. Cotz, Esq. was overdrawn on
Cct ober 5, 1998 due to the issuance of an attorney trust account check
(#1809) in the amount of $75,000 to Donald Reeder. An inquiry was nade
by the OAE and M. Cotz submitted an explanation in which he admtted
that he wote the check to M. Reeder know ng that there were
insufficient funds in the account to cover the draft. (C3, at pp. 1,
3). A demand audit of Respondent’s books and records by OAE took
pl ace.

Based upon ny review of the records, testinony of the w tnesses
and transcripts, | nmake the following findings of fact. Before the
summrer of 1998 M. Cotz had borrowed $75,000 fromhis friend, Don
Reeder, a fellow attorney, in order to purchase a new hone. The | oan
proceeds were placed in Respondent’s business account and, unbeknownst
to M. Reeder, partially used by Respondent to pay obligations
unrel ated to the purchase of a new hone.

Al t hough that house purchase fell through, M. and Ms. Cotz had
found anot her house and Respondent wote a check (# 200) in the anount
of $63, 000 from his business account as a deposit on the second house.
At the time he issued the draft, however, there was | ess than $38, 000
in his business account. In order to subsidize his business account,
M. Cotz wote check #1807 to hinself in the amount of $28, 000 (C-21)
from his Trust Account on Septenber 28th and deposited sane into his
Busi ness Account. (C-20). He alleges these funds were a loan froma
client, M. Gllo.

By way of background, in 1996 or 1997 M. Cotz began representing
Frank Gall o, a restauranteur who had sold a diner in Qakland, New
Jersey, and took back a prom ssory note for paynent. The purchaser



defaulted and M. Cotz pursued collection of the obligations due his
clients. There were tines in which paynents were nade by the purchaser
by check, only to be returned for insufficient funds. Qher tines
paynments were nmade in cash. M. Cotz placed the paynents nade by the
purchaser in his trust account on behalf of his client, M. Gallo. See
Transcript of Proceedings (Tl1l), COctober 22, 2002 at, 84, 8-25. He
testified that “. . . over time | got $30,000 or maybe a little nore.
|’ mnot positive.” Transcript of Proceedi ngs, February 26,2004, page
45, 2-3.

The $28,000 | oan referred to above, was taken by Respondent from
his Trust Account and was attributed to the account of Gallo, who,
accordi ng to Respondent, pernmtted Respondent to borrow noney fromthe
account as needed. There is no witing docunenting this agreenment with
his client nor is it clear when the verbal “loan agreenent” first
commenced nor is there docunentation regarding the anmount of funds
actually borrowed from Gall o nor the anount of noney avail able to be
borrowed from Gall o. Mreover, respondent did not keep a | edger card
to docunent when | oans were taken nor the balance of these |oans. M.
Cotz kept “nmental records” of the transactions. (See, T 4, 37, 22 to
38, 7).

Sonetinme in early 1999 M. Cotz re-constructed what has been
marked as G 22 reflecting |oans he made to hinself fromthe Gllo
account. (See C-4a, 622-627; T1, 93, 18-25). It is significant that
the “Gllo Loan to GJC' bal ance on G 22 did increase as high as al nost
fifty-eight thousand dollars (Cctober 1, 1998) even though, as of
February 3, 1998, there was only $28,430.52 in Respondent’s Trust
Account being held on behalf of Gallo. (G 32).

No testinony has been presented in regard to how Respondent
justifies borrowing nore than thirty thousand dollars from Gllo
beyond that which Gallo had in his account.

Al though M. Gallo, an elderly Florida resident, declined to
participate in these proceedings (C- 15, 16, 17), there has been no
affidavit, letter or other substantiation fromM. Gallo nor testinony
from M. Cotz explaining why no such confirmation of the matters
asserted by M. Cotz was presented.

As a result of the withdrawal of the $28,000 from his Trust
Account, the Respondent’s Trust Account bal ance decreased to level in
which there was a shortage in excess of $18,000 on Septenber 29, 1998.
See C-24. At that time M. Cotz was to have had in excess of $32, 000
in his account in funds being held for Ritchie ($3,000), Lesko
($2,200), Wi ppany ($13,290), Adans ($12,780) and Gallo ($430.50) and
there was actually only about $14,000 in the account.

In the neantine, after the first house purchase fell through, on
October 1, 1998, M. Reeder requested that his seventy-five thousand



dollar I oan be repaid. M. Cotz, however, had insufficient funds
avail able to himin his business account to repay Reeder in full.

Rat her than issuing a “stop paynent” on business account check #
200, the $63,000 deposit on the second house, Respondent wi thdrew
$63, 000 from his Busi ness Account on Cctober 1, 1998 (C-25) and
deposited that amount of noney in his Trust Account (C 29). (The
$63, 000 wi t hdrawal woul d cause there to be insufficient funds in his
busi ness account to cover the $63,000 deposit on the second house. The
house deposit check was returned by the bank for insufficient funds.)
M. Cotz testified that he advised the attorney for the seller to whom
he had given the check that the check would not clear and that he was
t hereby ending the real estate contract for the purchase of the second
house. (See: Transcript of Proceedi ngs, Cctober 23, 2002 (T2), p. 71,
20 to 73, 24.)

The Respondent |ater attributed the deposit placed into his Trust
Account as a repaynent of loan to Gallo in the anount of $63, 000 on
the re-constructed “Gallo to GJIC |l edger”. (G 22, entry of 10/1). There
was no testinony of the proceeds being attributed to his friend and
| ender of the noney, M. Reeder.

After depositing the $63,000 taken from his Busi ness Account into
his Trust Account on Cctober 1st M. Cotz know ngly issued check #1809
in the amount of $75,000 from his Trust Account to repay the |oan nmade
to himby M. Reeder. M. Cotz testified that he knew he did not have
sufficient funds in his account to cover the Reeder check. (Ti, 76, 22
to 77, 9). Mreover, since M. Cotz had al so previously issued check
#1803 and #1806 totaling $6,200 fromhis Trust Account, the avail able
funds in his Trust Account were clearly reduced to a | evel at which
there were insufficient funds to cover the check witten to Reeder
when presented on Cctober 5, 1998. The check, as expected, bounced,
causing this inquiry.

After the check to Reeder bounced and, with the $63, 000 t oget her
with other deposits of $2,850 (C-24) nmade to his Trust Account,
Respondent issued a check to Fleet Bank fromhis Trust Account in the
amount of $65,015 and, in turn, a $65,000 cashiers check was issued by
Fleet to M. Reeder on Cctober 7th (C-30). This represented a partia
repaynent of the Reeder |oan of $75, 000.

It is uncontroverted that M. Cotz has violated vari ous
di sciplinary rules, including negligent msappropriation of client
trust funds (Respondent’s Brief at 1). It is undeniable that the
bal ance in M. Cotz’ Trust Account fell below the total anount he
shoul d have been holding for his clients when M. Cotz wote a check
to hinmself for $28,000 in Septenber, 1998 (See C-24). Respondent,
however, now ar gues t hat



“[t]he reason | thought | had $65, 000 of ny own
nmoney in ny trust account (including the $63,000
house deposit noney which | had just transferred)
was that for sone tinme | had been not w thdraw ng
fees fromthe trust that | was entitled to. | was
trying to build up sonme noney in the trust account
to use for this house purchase, and | was under
the inpression that | had accunul ated substanti al
funds of ny own there” (C-3 at 3).

As stated, supra, in October, 2002 M. Cotz admtted issuing a
Trust Account check to M. Reeder in the amount of $75,000 know ng
that there were insufficient funds. After the check bounced and an
audit was undertaken, he argued that he thought he had $65, 000
additional dollars in his Trust Account. Ms. Galati testified that
during the time period in question, an analysis M. Cotz’ Attorney
Trust Account Reconciliation and Analysis reveal ed that there was only
$77.87 belonging to Respondent in that account. See C-24. See al so
Transcri pt of Proceedi ngs, January 29, 2004 (T 3), 24, 24 to 25, 3)

The question of the reasonabl eness of this assertion has been
presented to the undersigned.

No evi dence was presented by M. Cotz to contradict the testinony
by Ms. Galati that, from January 1, 1998 until the tine of the
overdraft there were thirty six cases handled by M. Cotz. From July,
1998 until Septenber 30, 1998 there were only five active clients for
whom M. Cotz was hol ding nonies in his Trust Account. (Transcript of
Proceedi ngs, T3, 20, 16 to 21; T3, 25, 22). M. Cotz had a client
| edger card for hinself in which a small amount of cash was held to
cover bank fees etc., nonies were held for Gallo, Adans, Wi ppany,
Lesko and Ritchie. Subsequent to Septenber 30, 1998, nonies were held
for Luhn, as well.

From a review of Exhibit G 24 together with the testinony of M.
Galati it is clearly denonstrated that as of Septenber 30, 1998 there
was an actual adjusted Trust Account bal ance of $13,642.04 in
Respondent’s Trust Account and, according to the Cient Ledgers, there
shoul d have been nonies in escrow totaling $32,408.37. On Thursday,
Cctober 1, 1998, there was an adjusted bank bal ance of negative
($3,857.96) with outstanding checks issued to O Keefe, Wi ppany and
Reeder and client |edger bal ances of $26,908.37. On Friday, October 2,
1998, the previous adjusted bank bal ance and Client Ledgers renained
the same and there continued to be a shortage of negative ($30, 766. 33)
i ncl udi ng checks issued to Wi ppany and Reeder.

On Monday, October 5, 1998, the adjusted bank bal ance dropped to
negative ($11,977.96) with the O Keefe check outstandi ng and
addi ti onal checks witten to Wi ppany in the amounts of $208 and
$8,212, and the total Cient Ledgers were $18,788.37. On Cctober 6,



1998, the Adjusted Bank Bal ance increased to $65,692.04 as a result of
the return of the Reeder draft and two deposits nade by Respondent
totaling $2,350. Cient Ledger bal ances were $19, 108. 37. The foll ow ng
day, however, M. Cotz arranged for the Fleet cashier’s check to be

i ssued to M. Reeder ($65,015), a check was issued to Luhn and a
deposit of $500 was nmade to the Trust Account on Cctober 7, 1998. The
adj ust ed bank bal ance was $857.04 while Cient Ledgers had a bal ance
of $18, 788. 37.

Thus, the Respondent’s Trust Account was short on Septenber 30,
Cctober 1, 2, 5 and 7 of 1998.

M. Cotz testified that his book keepi ng had previously been the
subject of QAE inquiry. In 1994 or 1995 he went through a random audit
and corrected deficiencies on the way he kept his books. (T4, 38, 8 to
39, 7). On cross-exam nation, M. Cotz testified that the deficiencies
i ncluded failure to keep running cash bal ances; inconplete client
trust | edger sheets; trust account reconciliation showed funds on
deposit exceeded trust obligations; trust bank account designation
| mproper; trust recei pt book not naintained; trust disbursement book
not mai ntained; schedule of client’s | edger accounts not prepared and
reconciled quarterly; receipt journal for the business account not
fully descriptive; fees received for professional service nust be
deposited into the attorney business account. (T4, 68,15 to 69,9).

Anong the reasons for the Trust Account deficiencies, M. Cotz
asserts that Fleet was chargi ng bounced checks given to him by others
agai nst his Fleet Trust Account. He places partial blanme on the bank
for charge backs to his trust account for checks cashed at Fleet and
| ater found to have insufficient funds in the payor’s account to cover
the checks. However, only docunentation post October 1998
substantiating this claimis found in Exhibit C-42, a bank statenent
dat ed Decenber 31, 1998. The cont enporaneous bank statenents for
Septenber (C-23) and Cctober, 1998 (C-29) show no such charges.

In light of his prior experience with the Ofice of Attorney
Ethics in regard to his trust account (C-57, G58), it is nost
troubling that M. Cotz testified that upon receipt of trust account
bank statements he would open them read them and go through and
checks to see which checks have cone back. (TI, 76, 3 to 21). As
denmonstrated in Exhibits G57, 58 and 59, M. Cotz had actual and
constructive notice that he had obligations to his clients to nake
sure that their funds were protected by keeping a running bal ance in
his Trust account, do reconciliations and keep contenporaneous records
and | edgers. He failed to do so.

In 1985 the Suprene Court ruled that the know ng m suse of escrow
funds will subject the attorney to who has knowi ngly m sused escrow
funds to di sbarnent under the Wlson rule (Inre: Wlson, 81 N J 451
(1979). See In re: Hollendonner, 102 N.J. 21(1985). M. Cotz, upon



recei pt and review of the trust account bank statenments knew or shoul d
have known that funds were being taken by the bank to rei nburse the
bank for checks presented and cashed by the Respondent. The Respondent
was aware of his duty as seen in his testinony:

“Iwell, I certainly didn’t want to nmake any

m stakes with nmy trust account. You know, and use
one person’s noney to pay another’s obligations or
vice versa. | figured if I had —if | knew what |
was supposed to have for each client and if | knew
that every check | was witing related to a
particular client and there was noney there for
that client, | couldn’'t get in trouble.” (T3, 36,
14-21).

Respondent testified that in 1997 he had borrowed $9, 000 from
Gallo and did not repay it and did not take that into account when he
borrowed additional sums in 1998. (T4, 45, 16 to 25). M. Cotz
testified that during 1998 he had borrowed $19,000 from Gall o and
repai d that ampunt and maybe a little nore by |leaving fees in the
Trust Account. He did not keep any witten records in regard to sane.
(T4, 45, 7-14).

Based on the testinony and objective docunentation, the claimby
Respondent that he did not “know ngly” invade his trust account does
not ring true. Although he asserts that he thought he had enough of
his own noney in the trust account to cover the checks he was witing,
the sane “cushion” argunment was rejected in In re: Mnisohn 162 N.J.
62 (1999). In that case, as here, Respondent did not offer any
specific factual basis for his assunption. Wien a reconciliation/audit
of the trust account was perfornmed by Ms. Galati, it was clear that
the “cushion” argunent was unfounded. M. Cotz failed to offer
evi dence to sustain the contention that his belief in the existence of
an adequate cushion was reasonable or justified.

There is nothing in the record to suggest that M. Cotz suffered
from psychol ogi cal stressors sufficient to cause a break fromreality.
(See T 3, 117, 8-15 wherein Dr. Gllina testified that there was no
departure fromreality as a result of his depression.) H's claimof
mtigation as a result of depression does not neet the standards
enunci ated by the Suprenme Court. See In re: Trueger, 140 N.J. 1 03
(1995), In re Geenberg, 155 N.J. 138 (1998) and In re: Jacob, 95 N.J.
132 (1984).

From the evidence presented to nme, | amsatisfied by clear and
convinci ng evidence that George J. Cotz, Esqg. failed to present proofs
in support of his defense that he reasonably believed he retained
sufficient funds of his own in his trust account to prevent a
short age.



Respectfully submtted,
/sl Terry Paul Bottinelli
TPB: mm

Encl .
cc: KikmRingler, Esqg. (Wo encl.)
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