Ofice of Attorney Ethics

840 Bear Tavern Road

West Trenton, NJ 08628

(609) 530-4008

Janice L. Richter, Trial Counsel

OFFI CE OF ATTORNEY ETHI CS
Conpl ai nant ,
VS.
KAREL L. ZARUBA, ESQ

Respondent,

The O fice of Attorney Ethics,

SUPREME COURT OF NEW JERSEY
DI STRICT XIV ETH CS COW TTEE

DOCKET NO Xl V-01-104E
DI SCI PLI NARY ACTI ON
COVPLAI NT

Conpl ex M sconduct

840 Bear Tavern Road, West

Trenton, New Jersey 08628, by way of Conplaint against Karel L.

Zaruba, Esq., (“Respondent”), hereby alleges as foll ows:

GENERAL ALLEGATI ONS

Respondent is an attorney duly admtted to the Bar of the State

of New Jersey in 1977, who retired fromactive practice in 1998. He is

al so a nenber of the Bar of the State of Maryland, admitted there in

1969. At all times relevant to the allegations of the Conplaint,

Respondent was enpl oyed as counsel

to Warner-Lanbert Conpany (“Wrner-

Lanbert”), a pharmaceutical conpany with its United States

headquarters | ocated at 201 Tabor

New Jersey, 07950.

Road, Morris Plains, Mrris County,



FI RST COUNT
[Violation of RPC 5.6(b)]

1. In 1997, Respondent, as counsel for Wrner-Lanbert, |earned
of a potential class action against Warner -Lanbert, relating to its
product Nix® a treatnment for head |ice.

2. Mark M Hager, Esq. (“Hager”), a nenber of the District of
Col unmbi a Bar, together with John Traficonte, Esq. (“Traficonte”), a
menber of the Massachusetts Bar, represented two nenbers of the
potential class action against Warner - Lanbert. As part of their
representation, Hager and Traficonte conpiled a |ist of other
potential class nenbers.

3. Respondent contacted Traficonte, who Respondent knew from a
previous lawsuit, to explore ways for Warner-Lanbert to avoid the
litigation. Respondent’s primary contact throughout the negotiation
was with Traficonte.

4. Eventual Iy, Hager and Traficonte agreed to settle and cease
their involvenment with the suit.

5. The settlement agreenent with Warner-Lanbert (“Agreenent”),
dat ed August 8, 1997, negotiated by Respondent wth Hager and
Traficonte, was signed by Respondent, Hager and Traficonte, Exhibit A
The Agreenent contained provisions which restricted the right of

Traficonte and Hager to practice, specifically as follows:

1. The Attorneys agree and covenant not to sue
or otherwi se assert clains on behalf of any



parties, including Consuners as defined bel ow,
agai nst Warner - Lanbert (and any ot her persons or
entities that have been responsible in any way for
the marketing and selling of the Product at any
time) in any forum including without Iimtation
judicial or adm nistrative fora, asserting any
clainms of any type or nature, whether sounding in
contract or tort or arising under any statute
what soever, involving or relating to the
effectiveness of the Product, whether such clains
are asserted in the formof a class action or

ot herw se.

In addition, the Attorneys agree to maintain in
strictest confidence, and to keep totally
confidential and not to disclose in any nmanner
(whether orally or in any formof witing) to any
person or entity, any and all of the facts, |egal
t heori es, names of persons or potential lay or
expert w tnesses or any other information
presently known to them or otherw se contained in
their files, which informati on was obt ai ned by
themas a result of their work in relation to the
Litigation.

6. As part of the Agreenent, Hager and Traficonte were to be
pai d $225, 000. 00, as “reasonabl e fees and expenses” by Warner-Lanbert
“for investigating, developing, preparing, advancing and addressing by
negoti ati on with \Warner-Lanbert the clainms connected with and rel ating
to the litigation”. The Agreenent required that this paynent was not
to be disclosed to Hager’s and Traficonte’s clients, and that the very
exi stence of the settlenment was confidential between the two attorneys
and War ner-Lanbert:

3. The Parties [defined as the Attorneys and
Warner Lanbert] agree to maintain in strictest
confidence, and to keep totally confidential and

not to disclose in any manner the form and content
of this Agreenent and the obligations set forth



hereunder, as well as the existence of this
Agr eenent .

7. Respondent’s conduct in negotiating and signing the
Agreenent, which called for the paynent of $225,000.00 in exchange for
pl edges of secrecy, and which restricted Hager’s and Traficonte’'s
right to practice, constitutes a violation of RPC 5.6(b).

SECOND COUNT
[Violation of RPC 8.4(a)]

8. The al l egations contained in Paragraphs 1 through 7 are
I ncorporated herein in lieu of repetition.

9. Respondent assisted and/or induced Hager and Traficonte to
enter into an agreenent which restricted their right to practice, and
cont ai ned provisions which, although conflicting with the interests of
Hager’s and Traficonte’s clients, were not to be disclosed to them in
return for a paynent of $225, 000. 00.

10. Followng the settlenent, Hager’'s clients filed an ethics
grievance against himin the District of Colunbia. On Decenber 19,
2002, the District of Colunbia Court of Appeals held that Hager had
violated Rule 1.2(a), which required a awer to abide by the client’s
deci si on whether or not to accept an offer of settlenent in a matter,
and Rule 5.6(b), whereby a | awer shall not participate in offering or
maki ng an agreenent in which a restriction on the lawer’s right to
practice is part of the settlenment of a controversy between parties,
Exhibit B. As a result, Hager was suspended fromthe practice of |aw

for one year



11. By inducing and/or assisting Hager and Traficonte to enter
into an Agreenent that violated the Rules of Professional Conduct,
Respondent viol ated RPC 8. 4(a).

VWHEREFORE, Respondent shoul d be di sciplined.

/'s/ David E. Johnson, Jr., Director

Dat ed: February 18, 2003



SUPREME COURT OF NEW JERSEY

OFFI CE OF ATTORNEY ETHI CS . DISTRICT XIV ETH CS COW TTEE
Conpl ai nant , . DOCKET NO X V- 01- 104E
Vs, . DI'SCI PLI NARY ACTI ON
KAREL L. ZARUBA, ESQ . ANSVER TO COVPLAI NT
Respondent
FI RST COUNT

Respondent admits the allegations contained in Count One.
SECOND COUNT
Respondent admits the allegations contained in Count Two
HEARI NG
Respondent requests no hearing.
M TI GATI ON OF SANCTI ONS

Respondent requests that the follow ng circunstances be
considered in determ ning appropriate discipline.

Respondent is fully retired fromthe practice of Law and does not
intent to practice in any State.

Respondent has never been disciplined in alnost thirty years of
practice.

Respondent is over seventy one years of age and is suffers from
impaired vision in one eye related to a continuing illness.

Respondent had no intention of violating any ethics rule and
truly regrets this violation.

Respondent wi Il accept any appropriate sanction.



/sl Karel L. Zaruba
Respondent

CERTI FI CATI ON
| Karel L. Zaruba Respondent in the above entitled matter verify
that the ANSWER TO COWPLAINT is true and accurate as stated.

/sl Karel L. Zaruba
Respondent



IN THE MATTER OF : Supreme Court of New Jersey
: Di sciplinary Review Board
KAREL L. ZARUBA : Docket No. DRB-03-098

AN ATTORNEY AT LAW
Deci si on

Ar gued: May 15, 2003

Deci ded: July 23, 2003

Janice L. R chter appeared on behalf of the Ofice of Attorney Ethics.
Respondent did not appear, despite proper notice.

To the Honorabl e Chief Justice and Associate Justices of the
Suprene Court of New Jersey.

This matter was before us pursuant to R 1:20-6(c)(1). That section
states that the pleadings and a statenent of the procedural history of
the matter may be filed directly with us, without a hearing, if the
pl eadi ngs do not raise genuine disputes of material fact, the
respondent does not request an opportunity to be heard in mtigation
and the presenter does not request an opportunity to present
aggravating circunstances.

Respondent was admtted to the New Jersey bar in 1977. He retired
fromthe practice of law in New Jersey in 1999. He has no disciplinary
hi story.

The ethics conplaint alleged violations of RPC 5.6(b) (offering or
maki ng an agreenment in which a restriction on the lawer’s right to
practice is part of the settlenent of a controversy between private

parties) and RPC 8.4(a) (violating or attenpting to violate the Rules



of Professional Conduct, know ngly assisting or inducing another to do
so or doing so through the acts of another).
* %

The facts are not in dispute. Respondent admtted all of the
all egations in the conplaint and did not request a hearing.

In 1997, while enployed as an attorney at Warner-Lanbert Co.,
respondent |earned of a potential class action against the conpany,
related to one of its products, Nix, a treatnent for head |lice. Mark
Hager, an attorney admtted in the District of Colunbia, and John
Traficonte, an attorney admtted in Massachusetts, represented two
menbers of the potential class and had conpiled a |ist of other
potential class nenbers. The suit was to be filed under the Magnuson-
Moss Warranty Act, 15 USCA 8§2310(d)(3)(C), alleging that N x was
ineffective in eradicating head |ice because of a N x-resistant strain
of lice.

Respondent, who knew Traficonte froma prior |awsuit agai nst
War ner - Lanbert, contacted hi mabout avoiding the litigation. On August
8, 1997, before suit was filed, Hager, Traficonte and respondent signed
an agreenent that contained the foll ow ng provisions:

. Hager and Traficonte would not sue or otherw se assert any
claims on behalf of any parties agai nst Warner-Lanbert, involving or
relating to the effectiveness of N x.

. War ner - Lanbert woul d pay $225,000 to Hager and Traficonte for
“reasonabl e fees and expenses . . . for investigating, devel oping,
prepari ng, advanci ng and addressing by negotiation . . . the clains

connected with and relating to the Litigation.”



. The exi stence and terns of the agreenment were to be kept
confidential, even from Hager and Traficonte's clients.

. Hager and Traficonte would not disclose to anyone any of the
“facts, legal theories, nanes of person or potential |ay or expert
W tness or any other information,” obtained as a result of their work,
relating to the potential class action against Warner Lanbert.

. War ner - Lanbert would market Nix with a full, noney-back
guar antee and woul d cease nmaking certain representations inits
advertising about the effectiveness of N x.

. War ner - Lanbert woul d provide refunds of the purchase price of
Nix to the potential class nenbers. However, if the refunds exceeded
$10, 000, Hager and Traficonte had to rei nburse Warner-Lanbert for the
excess anount.

. War ner - Lanbert acknow edged that the agreenent did not
protect it fromsimlar clains “asserted by persons or entities other
t han” Hager and Traficonte.

The District of Colunbia Court of Appeals suspended Hager for one
year for entering into this agreenent with respondent, as well as for
hi s unethical conduct toward his clients in the proposed class action.
In re Hager, 812 A 2d 904 (D.C. 2002). The Court found that Hager
violated District of Colunbia's disciplinary rules that are anal ogous
to our RPC 1.2(a) (a |awer shall consult with the client as to the
means by which the objectives of the representation are to be pursued),
RPC 1.4(a) (failure to keep client reasonably infornmed about the status
of the matter), RPC 1.7(b) (conflict of interest), RPC 1.8(f) (a | awer
shal | not accept conpensation for representing a client from one other

than the client unless certain conditions are net), RPC 1.16(d) (upon



termnations of representation, the |lawer shall take steps to the
extent reasonably practicable to protect the client’s interests), RPC
5.6(b) (restrictions on right to practice) and RPC 8.4(c) (conduct
i nvol vi ng di shonesty, fraud, deceit or m srepresentation).

* %

Respondent requested - and the OAE agreed - that the foll ow ng
mtigating circunstances be considered in determning the appropriate
di scipline here: (1) respondent is fully retired fromthe practice of
| aw and does not intend to practice in any state;! (2) he has a
previously unblem shed thirty-year |legal career; (3) he is over seventy
years of age and “suffers frominpaired vision in one eye related to a
continuing illness”; (4) be did not intend to violate any ethics rules;
(5 he “truly regrets this violation”; and (5) he agreed to accept any

appropriate sanction.

Following a review of the record, including respondent’s
adm ssions, we determned that there is sufficient evidence to support
a finding of unethical conduct. Respondent violated RPC 5.6(b) by
entering into an agreenent that restricted Hager and Traficonte’ s right
to represent plaintiffs in suits agai nst Warner-Lanbert relating to
Ni x. He al so violated RPC 8.4(a) by know ngly assisting or inducing

Hager and Traficonte’s violations of the Rules of Professional Conduct.

! Respondent is also admtted in Maryl and.



There are few disciplinary cases and none in New Jersey related to
viol ati ons of RPC 5.6(b)2 The discipline inposed by other
jurisdictions for simlar m sconduct has ranged fromsinply requiring
the attorney to conplete ethics courses to | ong-term suspensi ons.

In Adans v. Bell South Tel econmuni cations Inc., 2001 W 34032759
(S.D. Fla. 2001), one of the attorneys for the plaintiffs in an
enpl oynent discrimnation case agai nst Bell South suggested to
Bel | South’s attorneys that, in exchange for a settlenent of the case,
the plaintiffs’ attorneys would agree not to represent “any current or
former enpl oyee of Bell Sout h agai nst the conpany for a period of one

year.” Bell South’s attorneys replied that a settlenent was conti ngent
upon such an agreenent. During the subsequent negotiations, one of the
plaintiffs’ attorneys opined that such an agreenent was unethical.
They then decided that Bell South would enter into a consulting
agreenent with the plaintiffs’ attorneys. Al though plaintiffs counsel
took the position that Bell South would have to all ot additional nonies
for the consulting agreenment, Bell South’s attorneys insisted that the
consul ting nonies be taken fromthe settlenment proceeds. O the

$l , 600, 000 settl enent amount, $505, 275 was all ocated for the consulting
agreenents and the plaintiffs’ attorneys’ fees and costs. The
plaintiffs were not told of the consulting arrangenent, the anount of
the plaintiffs’ attorneys’ fees or the total anmount of the settlenent.

| nstead, each plaintiff was told the anount be or she woul d receive

under the settlenent. At |least one of the plaintiffs was coerced to

2 Nor are there any New Jersey disciplinary eases dealing with the predecessor

di sciplinary rule, DR 2-108(B), which stated, “In connection with the settlenent of a
controversy or suit, a lawer shall not enter into an agreenent that restricts his
right to practice |aw.”



accept the settlenment when her attorney threatened to withdraw fromthe
representation if she did not agree to settle.

The Court found that Bell South’s attorneys bad been “notivated by
a desire to protect their client’s interest in the face of
reprehensible legal tactics fromthe other side which bordered on the
extortionate” and that they “did not act for self-gain unlike opposing
counsel .” Nevertheless, the Court held that Bell South’s attorneys had
violated the Florida counterpart to our RPC 5.6(b). No discipline was
i nposed on the attorneys. The Court ordered themto conplete at | east
five hours of ethics courses, prior to their reappearance in the United
States District Court for the Southern District of Florida.

Wth respect to the plaintiffs’ attorneys, the Court found that
they violated the Florida rules anal ogous to our RPC 1.4, RPC 1.7(b),
RPC 5.6(b) and RPC 8.4(c). Adans v. Bell South Tel ecommuni cations. Inc.,
2000 W 33941851 (S.D. Fla. 2000). The nost cul pable of the attorneys
was suspended from practicing before the district court for three
years. None of the other plaintiffs’ counsel were suspended. The
sanctions included continuing | egal education courses, pro bono | egal
services and the return of their fees.

In In re Conduct of Brandt, 10 P.3d 906 (Or. 2000). the Suprene
Court of Oregon suspended two attorneys for violating Oregon’s
counterpart to our RPC 5.6(b) as well as other disciplinary rules.

Wl liam Brandt and Mark Giffin represented Eric Branmel and forty-eight
ot her hand-tool distributors in their clainms against Mac Tools, Inc., a
manuf acturer of hand tools. Brandt and Giffin, along with other

| awyers who represented clients with clainms against Mac Tools and its

parent conpany, The Stanley Wrks (“Stanley”’), nmet with Stanley’s



representative to discuss a global settlenment. During the

negoti ations. Stanley’ s representative insisted that there be a

“l'i nkage” between the settlenent and a future agreenent that Stanley
retain the plaintiffs’ lawers to avoid future litigation involving
those | awyers. The plaintiffs’ |awers were concerned about the
propriety of the settlenent agreement. The nediator in the settlenent
di scussi ons proposed that the plaintiffs’ |awer, sign individual

retai ner agreenents with Stanley and give themto the nediator to hold
in escrow until the client, signed the settlenent agreenent, the

settl enment anounts had been paid and all pending actions had been

di sm ssed. According to the nediator, if any of the clients did not
consent to the retainer provision, none of the retainer agreenents
would go into effect. Before Brandt and Giffin agreed to the

medi ator’s proposal, Giffin spoke with the Oregon bar’s general
counsel. There was a dispute as to what bar counsel told Giffin. In
any event, the Court found that advice of bar counsel did not provide a
defense to disciplinary violations.

In Brandt and Giffin s letter to Branel, enclosing the settlenent
agreenent, they told Branel that, after Stanley agreed to the
settlenment. Stanley made “a separate offer to hire [their law firnms] to
work for [Stanley] in the future,” that they had agreed to provide
| egal advice to Stanley “on inproving their distribution recruitnent
practices,” and that they would be unable to pursue clainms against
Stanley in the future. They also advised Branel to seek “independent
| egal advice” because “this situation may appear to create a conflict
of interest.” The Court found that Brandt and Giffin violated Oregon’s

counterparts to our RPC 5.6(b), RPC 1.7(b) (conflict of interest) and



RPC 8.4(c) (conduct involving dishonesty, fraud, deceit or

m srepresentation). The Court suspended Giffin for twelve nonths and
Brandt for thirteen nonths (Brandt had a prior adnonition for conflict
of interest). The decision does not state whether Stanley’ s attorney,
who apparently was not admtted in Oregon, was disciplined for her role
in the settlement. Nor is there a reported decision concerning

Stanl ey’ s attorney.

The Anerican Bar Association (“ABA’) has expl ai ned the reasons
behi nd RPC 5. 6(Db):

First, permtting such agreenments restricts the
access of the public to lawers, who by virtue of

t heir background and experience, mght be the very
best available talent to represent these

i ndi viduals. Second, the use of such agreenents may
provide clients with rewards that bear |ess
relationship to the nerits of their clains than
they do to the desire of the defendant to ‘buy off’
plaintiff’s counsel. Third, the offering of such
restrictive agreenents places the plaintiff’s

| awyer in a situation where there is conflict
between the interests of present clients and those
of potential future clients. ABA Formal Opinion,
93-371 (1993).

Here, respondent essentially bribed two attorneys not to pursue
future cl ai ns agai nst Warner-Lanbert for $225,000. H's offering of the
agreenent placed Hager and Traficonte in a conflict-of-interest
situation with their owm clients - their interest in maximzing their
fees versus their clients’ interest maximzing their recovery. \Wrner-
Lanbert was able to “buy off” the plaintiffs’ clainms for $235,000: the
$225,000 paid to Hager and Traficonte plus the $10,000 maxi mumin
refunds that Warner-Lanbert had to pay to the clients. Hager and
Traficonte agreed to reinburse Warner-Lanbert if the refund exceeded

$10, 000.



Furthernore, the agreenent here contained a confidentiality
cl ause, which prohibited Hager and Traficonte from di scl osing the ful
terms of the settlenent to their own clients. The |lawers told them
only that they were abandoning the cl ai ms agai nst Warner-Lanbert
because they had not obtained a sufficient nunber of consuners willing
to join the class action, because of the “inherent scientific and |egal
difficulties in successfully prosecuting” the action, and because of
the willingness of Warner-Lanbert to nmake reasonabl e changes in
mar keting the product. In re Hager, supra, 812 A 2.d at 910. Under RPC
1.4(b), an attorney is ethically obliged to advise the client of al
ternms of a settlenent agreenment. |nducing one’s adversary not to do so
constitutes a violation of RPC 8.4(c).

We recogni zed that respondent advanced mitigating circunstances.
We al so recogni zed that there are no prior New Jersey disciplinary
deci sions dealing wwth RPC 5.6(b). On the other hand, the Rul es of
Pr of essi onal Conduct clearly prohibited respondent’s actions.
Furthernmore, he had to be on notice that an agreenent that so
under mi ned opposi ng counsel’s relationship with his clients had to be
unet hical. Lastly, we noted that, at oral argument before us, the OAE
urged us to suspend respondent for one year, arguing that his conduct
was no | ess egregious than Hager’s, who was a suspended for one year.

After consideration of the relevant circunstances, particularly
t he seriousness of respondent’s conduct, five nenbers determned to
suspend him for one year. Four nenbers voted to suspend himfor three

years.



We caution the bar that efforts to buy off plaintiffs counsel by
secret agreenents of the kind present here will be viewed as extrenely
serious, warranting substantial suspensions.

We further determned to require respondent to reinburse the
Disciplinary Oversight Commttee for admnistrative costs.

Di sciplinary Review Board
Mary J. Maudsl ey, Chair

By: /s/ Robyn M Hill
Chi ef Counsel



SUPREME COURT OF NEW JERSEY
DI SCI PLI NARY REVI EW BOARD

VOTI NG RECORD

In the Matter of Karel L. Zaruba

Docket No. DRB 03-098

Argued: May 15, 2003

Deci ded: July 23, 2003

Di sposition: One-year suspension

Voted to Suspend for One Year:

1
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Voted to Suspend for Three Years:
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/sl Robyn M Hill
Chi ef Counsel
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