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MS. MASURET: Okay. We're going to put our decision with
regard to the respondent’s notion to dism ss which is nade
pursuant to Rule 1:20-5(c), subsection 2, and after considering
the witten evidence and the testinony, we are going to grant that
notion, and we find that based upon the failure to conply with
Rul e 1:20-C subsection C -- 6(c)2b, which is a standard of clear
and convi nci ng evidence, that there has been no show ng of
m sconduct on any of the four rules of professional conduct cited
in the conplaint.

Now, let nme just go through these rules so that you
under st and what our ruling is and what the findings of fact were -
or are | should say. There’'s been a violation of gross -- gross
neglect cited, which is a violation of RPC |.1a, and RPC 1.I5b,
and it’s our conclusion after |ooking at the evidence and
consi dering that there has been correspondence in this matter and
attenpts by M. Bernot to determ ne to whom the noney shoul d be
paid that he did not neglect the funds. The funds are still in his
account, and | do not think that that was really ever chall enged.
It was not the subject of the conplaint. But M. Bernot had an
obligation to his client to make sure that there were no |liens
on the house, and that was not really confirnmed until July 2001
pursuant to the testinony of M. Abrans. Although there was a
di scharge of debtor, M. Abranms testified that until he obtained
the order of the court in July of 2001, he hinself could not say

that there was no lien on the property, and | think that is



actually confirnmed by the fact that the title policy -- the title
policy wasn't issued until August of 2001.

There’ s then correspondence that was submtted, witten by
M. Bernot in August 2001 where he says that he intends to rel ease
the funds, and I also may say that M. Bernot never seenmed to have
had any interest in the noney or he didn’t have any -- | know
notive is not an issue, but he never did anything to try to take
the nmoney hinmself. | don’t think that was an issue in this case.
But in these letters he says that he now needs to resol ve the
issue with the bankruptcy trustee, and he perceives that there my
be sonme interest as a result of the bankruptcy proceedings.

Now, what’'s interesting is M. Abrans tried to get M. Bernot
to rel ease the noney early on when he got the discharges, and he
then testified that two years later, that’s when the |ien was
really released. So there’'s not a lot of credibility in M.

Abranms’ testinony whereby he can advise M. Bernot that the noney
is exenpt. | don’t think that M. Bernot can rely on what M.
Abrams said, and | also think -- and the panel thinks, | should
say, that it was really M. Abrans’ obligation to his client who
is actually the grievant in this case, it’s not M. Bernot’s
client, but Mazzetta was Abrams’ client, and he on behalf of his
client should have satisfied the obligations to get those npbneys
rel eased.

M. Bernot perceived that there was still an interest by the

trustee, and not being a bankruptcy attorney, he was then relying



on the source, the best source for that information, who would
have been the trustee. He wites a letter to the trustee. The
trustee responds on Septenber 5, 2001, by letter, but only
responds as to one of the Mazzettas, M. Mazzetta. It’s been
brought up that maybe only M. Mazzetta had an interest, but as
M. Bernot would have a fiduciary obligation to his client, and
then a responsibility once he becanme the escrow agent not to
rel ease noney to which sonebody el se nmay have an interest, he then
had an obligation actually to find out fromthe trustee whether
there was any further responsibility on his part, which he
attenpted to do.

Now, M. Frost apparently closed his file, but only gave him
a partial response, and there’'s correspondence all the way up to
February 2, 2002, which -- which is actually sinultaneous with
when this investigation started, correspondence to M. Frost
requesting gui dance as to what he should do, should he rel ease the
noney, should he file an interpleader. He was at a |oss as to what
to do, and the panel doesn’'t -- does not agree that there was any
i ndependent responsibility of M. Bernot to go forward and file a
nmotion to get the order which M. Abrans did or to get another
order fromthe bankruptcy court or anything of that nature.

So as a result of those facts, it does not appear that it’'s
been established by clear and convincing evidence that there has
ei ther been gross neglect, a pattern of neglect, or the other rule

was a | ack of conpetence or failure of safekeeping on the part of



M. Bernot, so there’s no misconduct in that regard on any of
those three rules.

Now, with regard to the claimof a |ack of cooperation, which
is Rule 1:20, this is an unusual fact pattern, and the question
comes in because Ms. DeTorres was put in a position of being
i nvestigator, and having been an adversary of M. Bernot, she was
not in a good position, and neither was he, and so when he
recei ved correspondence from Ms. Marino indicating that Ms.
DeTorres had a conflict, there’s no reason not to believe that M.
Bernot didn't perceive that there wasn’t a conflict or believed
that M. Wel chman or sonebody el se was going to be assigned. So
there was a legitimte belief on his behalf that he didn't need to
respond to those letters.

The evidence indicates that there was conversati ons back and
forth and that there was no response in witing, but it would seem
unusual to respond to an adversary, especially with the Parker
cl aim pending at that tinme, on an investigation in which your
adversary is on the other side of it and also the investigator. It
al rost seenms that the Ofice of Attorney Ethics should have
cleared that up, and so that gives rise to a legitimte belief of
M. Bernot on his part that he didn't need to respond to Ms.
DeTorres. So | don’t think that it’s been proven by clear and
convi nci ng evidence that he just sinply refused to cooperate in

responding to the requests of Ms. DeTorres.



Is there anything that either of the other panelists would
like to add that |1’ve left out?

MR. COURTNEY: Well, | think some other - factors that added
into our decision on the failure to cooperate is the fact that
there was testinony that in addition to receiving the information
fromthe secretary of the ethics commttee that there was
conmuni cations by the other attorney who was going to substitute
in and instructing himnot to take any action and he woul d contact
himin the future. So that again led M. Bernot to believe that he
didn’t have to respond.

MS. MASURET: And that’s our deci sion.
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