Jo-Ann G Durr, Esq. Presenter
14 Loui sa Court
Wayne, NJ 07470

SUPREME COURT OF NEW JERSEY

DI STRICT XI ETHI CS COMM TTEE . DISTRICT XI ETH CS COWM TTEE
Conpl ai nant , . DOCKET NO Xl - 02- 015E
: Xl - 02- 025E
VS. X Xl -02-027E
GLADYS MENDOZA GARBI N, ESQ . DI SCI PLI NARY ACTI ON
Respondent , . COVPLAI NT FOR M SCONDUCT

Estell e Brown, Robert T. Zeller, Esqg., and Edward R Jackson, Jr.
and Ell a Jackson, by way of conplaint against respondent, say:
GENERAL ALLEGATI ONS
1. The respondent maintains offices at 492 21st Avenue,
Pat erson, New Jer sey.
2. The respondent was adnmitted to the practice of lawin the
State of New Jersey in 1989.

FI RST COUNT
(Estell e Brown)

1. In Septenber, 2002, the Respondent was investigated by the
District XI Ethics Commttee based upon a grievance filed by Estelle
Brown for various inproprieties which plagued a real estate closing
t he Respondent had conducted on February 22, 2002. Exhibit A
I nvestigative Report of Jo-Ann G. Durr.

2. As a result of that investigation, the Respondent was

charged with M nor m sconduct and agreed to sign an Agreenent in Lieu



of Discipline (Agreenent) admtting fault, which she did on Novenber
4, 2002. Exhibit B. Agreenent in Lieu of D scipline.

3. The Agreenent listed conditions which were to have been
satisfied by the Respondent so that there would be no record of
di sciplinary action against her. Failure to conply with the conditions
permts the filing of a formal conplaint. Exhibit B.

4. It has since been determ ned that the Respondent failed to
satisfy either of the conditions inposed upon her and, thus, is in
violation of the ternms of the Agreenent.

5. The failure of the Respondent to conply with the conditions
of the Agreenent constitutes a violation of RL:20-3(i)(3)(A).

SECOND COUNT
(Robert T. Zeller, Esq.)

1. The conpl ai nant repeats and real |l eges each and every
all egation as contained in the first count of the conplaint

2. Soneti me before January, 2001, Respondent was hired by
Bartol o and Senorina Garcia to represent themin the purchase of
property located in Cifton, New Jersey.

3. Fi nanci ng for the purchase was provided by Em grant Fundi ng
Corp. (Emgrant) and involved the filing of two nortgage |iens agai nst
both the newly purchased property and property already owned by the
Gar ci as.

4. Sonetime after the closing of title, which occurred on
January 31, 2001, the Gievant, Robert T. Zeller, Esqg., who

represented Emigrant, determ ned that the deed, nortgage and a



separate assignnent of |eases and rents for the newy purchased
property had not been recorded. He al so discovered that the title
conpany had not been paid its fee.

5. In her response to the notification of the filing of the
gri evance, Respondent clainmed that, up until Septenber 18, 2002, the
file had been m shandl ed and sent into storage containing all of the
original docunments and checks. She bl aned the mishandling of the file
on a “disgruntl ed enpl oyee.” Respondent subsequently saw to the proper
recordi ng of the docunents and nade paynents as specified in the
settl ement statenent.

6. Respondent’s failure to properly manage the conduct of her
enpl oyees and safeguard her trust funds and office practices
constitutes violations of RPC 1.1(b), 1.15(b), 5.3(a), (b) and (c)(3).

THI RD COUNT
(Edward R Jackson, Jr. and Ella Jackson)

1. Respondent was hired by the Gievants to represent themin
the purchase of a nulti-famly honme |ocated in Passaic, New Jersey.

2. Gievants were led to expect that, at the tine of the
closing, all of the apartnents would be vacant.

3. At the closing on April 30, 2001, Gievants |earned that the
tenants | easing the second floor apartnent has prepaid rent to the
sell er through June. Consequently, all parties executed an escrow
agreenent, which provided that the tenants would be served with a

notice to quit by July 1, 2001 and that $5,000.00 of seller’s proceeds



woul d be held in escrow pending an inspection of the property. Exhibit
C, Escrow Agreenent.

4. Followi ng their inspection, Gievants found that danage had
occurred, docunented the sane with phot ographs and obtai ned estinmates
for repair. They infornmed Respondent of their findings and she assured
them that she woul d pursue their reinbursenment with the seller’s
attorney.

5. Gievants attenpted to follow up as to Respondents’ progress
over the course of the next several nonths, but were never able to
speak to her

6. In January, 2002 Gievants were advi sed by Respondent’s
secretary that the seller’s attorney was told to rel ease the full
anount of the escrowed funds to the seller. Gievants had never
di scussed rel easing the funds with Respondent. Rather, they had fully
expected to be reinbursed the cost of repairs caused by the hol dover
t enants.

7. Due to Respondent’s lack of diligence in pursuing her
clients’ clains, her unavailability to her clients and her general
negl ect of the matter, Respondent is charged with violations of RPC
1.1(a), 1.3, and 1.4(a).

FOURTH COUNT

1. In the Jackson matter, Respondent was notified of the

pendency of the grievance against her by letter of the investigator

dat ed Decenber 9, 2002. Exhibit D.



2. Respondent failed to respond to said letter as required.

3. On January 7, 2003 the investigator called Respondent and
|l eft a nessage with her secretary asking if she would be conplying
with the requests made in the letter of Decenber 9, 2002.

4. To date, Respondent has not contacted the presenter nor
forwarded any of the requested docunentati on.

5. The actions and inaction of the respondent as set forth in
the fourth count of the conplaint constitutes a violation of R 1:20-
3(9)(3).

Dat ed: May 21, 2003 THE DI STRICT XI ETH CS COW TTEE

By /s/ Jo-Ann G Durr, Esq.



EXH BIT A

I NVESTI GATI VE REPORT
RE: Estelle Brown vs. d adys Mendoza Garbin, Esq.
Docket No.: Xl -02-015E

Procedural History

By letter and Attorney Ethics grievance form dated March 27,
2002, Estelle Brown wote to the Cormittee Secretary conpl ai ni ng of
A adys Mendoza Garbin (Garbin). On May 6, 2002 the matter was
forwarded to ne by the Secretary to conduct a prelimnary
I nvestigation and prepare an investigative report.

On April 1, 2002 the Secretary contacted Garbin and requested
fromher a concise witten factual statenment of exactly what happened
in chronol ogical order. Ms. Garbin responded to the request on Apri
10, 2002. On April 12, 2002 Ms. Garbin’s response was forwarded to the
grievant. Ms. Brown reacted to Ms. Garbin’s explanation of the nmatter
by letter dated April 22, 2002.

St at enent of Facts

The matter that fornms the basis of this grievance concerns a rea
estate transaction that closed on February 25, 2002 at Garbin’s
office. The grievant/seller, Estelle Brown, was represented by Wayne
A. Keller, Esqg. Garbin represented the buyers, Angel Canpos and
Fernando Matias. The grievant alleges that she was not properly
advi sed as to the precise amount of the nortgage payoff owed to

Countrywi de Honme Loans at the tinme of the closing.



At the tinme of the closing, the subject property owned by the
grievant was in foreclosure. Both attorneys had obtai ned copi es of
judgnents that delineated the amounts owed to the two nortgage
hol ders, Househol d/ Benefi cial Fi nance Corp. and Countryw de Home Loans
(Count rywi de). However, the final payoff amount owed to Countryw de
was only requested by Garbin on the date of the closing and received
on February 26, 2002, the followi ng day. Garbin admtted to naking the
| ate request in her letter dated April 10, 2002.

On the date of the closing, the HUD-1 settl enent statenent
i ndi cated that the ambunt owed to Countryw de was $26, 000. 00 and this
i nformation was relayed to the grievant. Ms. Brown was told at the
closing table that she would realize a profit of $3,152.00 fromthe
sal e of her property, although the HUD-1 indicates a shortfall of
$910.96. Garbin did wite Ms. Brown a check for $2,152.36, on which
she later issued a stop paynent request. The final payoff anobunt cane
to $30,569.16, resulting in a situation where the grievant woul d have
to contribute nore than $4,000.00 to satisfy the nortgage.

As previously nmentioned, Garbin admts to having nade a
del i nquent request for the payoff amount from Countryw de. She
attenpted to mtigate the situation by negotiating the anbunt of the
payoff with Countryw de, although it was unclear as to whether she was
successful .

Anal ysi s

Di sci plinary Rul es Involved



| perceive the disciplinary rule involved to be RPC 1.3 Lack of
Di | i gence.
Di scussion of Application of Disciplinary Rule
After careful consideration of the clainms and witten
docunent ati on and expl anations of the sane, | find that the evidence
supplied by the grievant and Ms. Garbin indicates a deviation on the
part of Garbin from proper procedure in procuring the requisite
i nformati on needed to conduct an effective real estate dosing. It is
comon procedure that the attorney representing the buyers of the
property takes all action to ensure that clear title will be conveyed
at the closing table. By failing to act in a tinely manner regarding
the satisfaction of the nortgage held by Countryw de, Garbin
effectively stymed the closing process and m srepresented the
situation to both the seller and buyers.
Concl usi on
Based upon the allegations set forth by the grievant and
materials submtted by Ms. Garbin, | conclude that there is reasonabl e
prospect of finding mnor msconduct by clear and convincing evidence.
Thus, | recomend that the matter be diverted for proper disciplinary
action pursuant to R 1:20-3(i)(2)(B)(i).
Respectfully submtted,

Jo-Ann G Durr, Investigator



EXH BIT B

Jo-Ann G Durr

Attorney at Law

14 Loui sa Court

Wayne, New Jersey 07470

: SUPREME COURT OF NEW JERSEY
DI STRICT XI ETH CS COW TTEE : DI STRICT XI ETH CS COW TTEE

Conpl ai nant : DOCKET NO. XI - 02- 015E
vs. : DI SCI PLI NARY ACTI ON
GLADYS MENDOZA GARBI N, ESQ : AGREEMENT | N LI EU OF
: DI SCl PLI NE
Respondent,

This agreenent is nade by the respondent in accordance with
R 1:20-3(i)(2). The respondent was admitted to practice |law in New
Jersey in 1989 and currently practices at 492 21st Avenue, Paterson,
New Jersey. In consideration of diversion of this matter by the
Director, Ofice of Attorney Ethics, the follow ng facts and
conditions are admtted and agreed:

A. M NOR M SCONDUCT COWM TTED

Respondent admits to failing to obtain in a tinely manner the
necessary information to satisfy a nortgage debt and convey cl ear
title at a real estate closing that she conducted on February 25,
2002.

The m sconduct is mitigated by the fact that the respondent
attenpted to negotiate the payoff anobunt on behalf of the grievant.

B. CONDI TI ONS TO BE SATI SFI ED



Wthin six nonths after acceptance of this agreenent by the
Director, Ofice of Attorney Ethics, respondent agrees to conplete the
foll owi ng conditions:

Respondent will explain her actions in witing to the grievant
and apol ogi ze for any confusion she nay have caused.

Respondent agrees to attend the New Jersey State Bar Association
Di versi onary Continuing Legal Education Program Respondent is
responsi ble to pre-pay any costs associated with this condition.

C. REPORTS REQUI RED

As evi dence of progress toward or conpletion of the above
condi tions, respondent agrees to file the follow ng reports with the

Di version Coordinator, Ofice of Attorney Ethics, at the tines

I ndi cat ed:

Type: Fi nal

Subst ance: Respondent shall provide evidence of her communi cation
with the respondent.

Due date: February 1, 2003

D. COVPLETI OV LACK OF COWVPLETI ON

The respondent understands that the Director, Ofice of Attorney
Et hics, shall have exclusive discretion to determ ne whether
conpliance has occurred. If so, this matter shall be disnm ssed and
there shall be no record of discipline in this case. If not, the

Director shall authorize the filing of a formal conplaint.

E. SI GNATURE AND RECOVMENDATI ON



(accepted and signed by d adys Mendoza Garbin (11/04/02), Jo-Ann
G Durr (09/06/02), Mchael A Sternick, Chair, DEC (11/12/02). Note:

not signed by Director of QOAE.

(NOTE: Exhibit C, an escrow agreenment, is not included)



EXH BIT D

SUPREME COURT OF NEW JERSEY
DI STRICT XI ETH CS COW TTEE
Passai ¢ County

805 CLI FTON AVENUE
CLI FTON, NJ 07013
(973) 778-0154

M chael A. Sternick, Esq., Chair Patrick C. De Marco, Esq.
Robert L. Stober, Esqg., Secretary Di ane M Dewey, Esq.

Jacquel i ne Bonney Joann G Durr, Esq.

Patrick J. Caserta, Esq. Ellen Jo Cold, Esq.

Kenneth F. D amato, Esq. Maria J. LaSal a, Esg.

Kat hl een A. Browni ng Sheri dan, Esq. Law ence, M chael Maron, Esq.
Inre Karaszegi, Jr. Esq. Mary Pat Gal | agher, Esq.
Frank L. Pondelick, Esq. Robert C. La Salle, Esq.
Susan E. Chanpi on, Esq. Ken Morris, Jr.

Rayrmond Dani ano Martin F. Murphy, Esq.

John G Susani
Decenber 9, 2002
G adys Mendoza Garbin, Esq.
492 2| ~ Avenue
Cifton, New Jersey 07013
RE: Edward R Jackson, Jr. vs. d adys Mendoza Garbin, Esq.
Docket No.: X -02-027E

Dear Ms. Garbin:

Pl ease be advised that you are currently the subject of a
grievance docketed by the Secretary of the Ethics Conmttee.
Specifically, you are charged with various irregularities while
representing the buyer, Edward R Jackson, Jr. in a real estate
transaction which closed on April 30, 2001. In accordance with the
Supreme Court rules, | have been appointed to investigate this case,
determ ne the facts and report to the chair of the Ethics Commttee in

writing.



Pl ease review this grievance and provide me with a witten
response to the allegations nmade within ten days of your receipt of
this letter. Feel free to attach copies of any docunents or letters
whi ch woul d help nme to understand the matter. A copy of your response
will be furnished to any grievant and you will receive a copy of any
further reply filed by any grievant As a result of the tiling of this
grievance, you are required, pursuant to R | :20-3(g)(3) and RPC
1.6(c)(2), to reveal otherw se confidential information to the extent
necessary to establish a defense to this allegation of ethical
m sconduct. | request that you nmake a full, candid and conplete
di scl osure of all facts reasonably within the scope of the
transactions set forth in the grievance. Inre Gavel, 22 NJ 248, 263
(1956). This will help ne to determ ne what the facts are and to nake
an appropriate recommendation to the chair.

Your pronpt consideration and response are essential. In the
absence of a tinely an adequate reply, | nust still conplete ny
I nvestigation and may have to assune that the facts as stated by the
grievant are true. | trust you pronpt response will allow ne to
di scern the facts rather than having to nake a judgnent based upon
assunpti ons.

Pl ease call me with any questions and I will be glad to discuss
the matter with you.

Very truly yours,

Jo-Ann G Durr
Comm ttee I nvestigator



Font anel | a, Benevento, Galluccio, Smth & Rapuano, Esq.
246 Uni on Bl vd

Totowa, NJ 07512

Attorneys for Respondent, d adys Mendoza Garbin, Esg.

: SUPREME COURT OF NEW JERSEY
DI STRICT XI ETHI CS COW TTEE : DI STRICT XI ETHI CS COW TTEE

Conpl ai nant, : DOCKET NO Xl -02-015E
: Xl -02-025E
VS. : Xl -02-027E
GLADYS MENDCOZA GARBI N, ESQ DI SCI PLI NARY ACTI ON
Respondent ANSVWER AND AFFI RVATI VE

DEFENSES, REQUEST FOR A
HEARI NG, VERI FI CATI ON
PURSUANT TO R 1:4-7
The respondent, d adys Mendoza Garbin, Esq., by counsel, answers
the conplaint in this matter as foll ows:
GENERAL ALLEGATI ONS
1. Admi tted
2. Adm tted

FI RST COUNT
(Estell e Brown)

1. Admitted
2. Adm tted
3. Admitted
4. Adm tted
5. Adm tted, with explanation

SECOND COUNT
(Robert T. Zeller, Esq.)



1. The respondent repeats and realleges all allegations of al
precedi ng paragraphs of this answer as though set forth herein at
| ength verbatim

2. Adm tted.

3. Admi tted.

4. Adm tted.

5. Admi tted.

6. Deni ed. Respondent avers that trust funds were never
endangered, and that the conduct of the disgruntled enpl oyee was
undertaken in such a way as to remain hidden from Respondent, and that
the office practices were not so deficient as to constitute a
viol ati on of applicable Rules of Professional Conduct.

THI RD COUNT
(Edward R Jackson and Ella Jackson)

1. Admtted in part, with clarification that the Respondent was
not the initial attorney retained to performthe closing on behalf of
t he conpl ai nants, and was retained a short tine prior to the closing
date after the conplainants disagreed with their prior attorney’s
advice to not go through with the cl osing.

2. Deni ed, in that the buyers, Conplainants Jackson, agreed to
close title with the understandi ng that the $5,000 (five thousand
dollars) was to be paid into escrowto be held by the seller’s

attorney, Dam an.



3. Deni ed, in that the conplainant’s former attorney woul d not
cl ose the transaction and the conplainants insisted on closing the
transacti on.

4. Denied. On July 13, 2001 via conference tel ephone cal
with the conpl ai nant Jackson, the sellers’ attorney and Respondent,
Jackson confirned that the tenants had vacated the prem ses and
aut hori zed the rel ease of the escrow fromsellers attorneys account.
Not until weeks later, in August, did Jackson begin to call respondent
about the condition of the property in general. Respondent advises
conpl ai nant Jackson that he could bring the estimate, but that the
I ssue of paying for the repairs fromthe escrow was noot because the
conpl ai nants had al ready authorized the rel ease of the escrow funds.
The respondent did not assure or agree to ensure the conpl ai nant of
anyt hi ng. Jackson did not appear with the estinmates of the repair
until Septenber, approximately two nonths after conpl ai nants had
aut hori zed the rel ease of the escrow and approxi mately four nonths
after the closing. The estinmate for the repairs provided by the
conpl ai nants was prepared and dated August 30, .0OL. The estinmate for
the repairs was dated two days after the conplainant Jackson had
recei ved both the check fromthe Dam an & Fi nkel escrow for the per
diemrental by the forner tenants, in the anpunt of $210.00, and the
original recorded deed. Both these events took place on August 28,
2001, The check for the per diemrental was issued on July 13, 2001,

after the conference call of July 12, 2001.



5. Deni ed. The respondent spoke several tinmes with the
conpl ai nant Jackson and invited himto cone in to the office, so the
respondent could explain to him face to face, why he was out of tine
with his conplaint. Jackson refused to neet with the respondent.

6. Deni ed. The conpl ai nants explicitly authorized and agreed to
rel ease the escrow on July 12, 2001

7. Deni ed. The respondent did all that she possibly could

to preserve the client’s interest. The respondent permtted the
rel ease of the escrow only after being assured and advi sed by the
conpl ai nant that the apartnment was vacant and in the same condition
that the conpl ai nant had expected it to be. Conplainant was present on
a four-way tel ephone conference call on July 12, 2002 at which tine
conpl ai nant agreed to accept a check in the amount of $210.00 for
three days of rental of the apartnent and to rel ease the escrow.

FOURTH COUNT
(Edward R. Jackson, Jr. and Ella Jackson)

1. Admi tted.

2. Admi tted.

3. Admi tted.

4. Admi tted.

5. Admtted, with explanation that the Comm ttee has granted an
extension of tinme within which to file this answer, affirmative

def enses and request for a hearing.

Anmendnent to Conplaint charging wilful violation of RPC 8.1(b)



1. Deni ed.

AFFI RVATI VE DEFENSES

1. The Respondent has not committed any unethical conduct.

2. Wthout admtting any unethical conduct, the respondent
avers that any breaches of the Rul es of Professional Conduct, the
Rul es of Court, or other applicable principles of Iaw or ethics were
solely the result of error, mstake, or inadvertence and not of
scienter, knowi ng or purposeful conduct or other formof affirmative
m sconduct .

3. The al | egati ons of unethical conduct made by the third
count, brought on behalf of the conplainant Jackson, are frivol ous,
fal se and were nade by those conplainant(s) with the intent, purpose
or design to harass, vex, annoy and/or harmthe respondent, including
but not limted to an attenpt to extract financial consideration to
whi ch the conpl ainants are not entitled fromthe respondent.

4. Wthout admtting any unethical conduct or m sconduct, the
Respondent avers that no clients were harnmed by or as a result of any
actions or inactions of the Respondent.

5. Wthout admtting any unethical conduct or m sconduct, and
wi t hout admitting having been a cause of any inconveni ence or harm
the Respondent is fully contrite and renorseful for any inconveni ence
or harmsuffered by any client, the Commttee, and/or any nenber of

the public as a result of any actions or inactions of the Respondent.



6. The Respondent has engaged in substantial service to the
comuni ty.

7. Wthout admitting any unethical conduct or m sconduct, the
Respondent avers that any breaches of the Rul es of Professional
Conduct or other applicable Rules or Law was clearly not for persona
gai n.

8. Wthout admitting any unethical conduct or m sconduct, and
W thout adm tting any negligence or other fault, the Respondent avers
that any breach(es) of the Rules of Professional Conduct or other
applicable Rules or Law has been corrected by appropriate subsequent
remedi al neasures undertaken by the Respondent.

9. The Respondent his cooperated fully with Ethics Authorities.

10. The Respondent Ins cooperated fully with the Commttee.

1. The Respondent reserves the right to anend, supplenment or
nodi fy, as appropriate, this list of affirmative defenses based upon
further investigation and discovery and the statenents, exam nation
and/ or cross—exam nation of persons with know edge and/or w tnesses at
or before any heari ng.

REQUEST FOR A HEARI NG

The Respondent requests that the Commttee hear this matter,
both, on the factual issues raised by the conplaint and answer and, in
the event the Committee should find a violation requiring inposition
of discipline, in mtigation of any discipline the Conmttee nmay seek

to inpose.



Dated: July 3, 2003 Font anel | a, Benevento, Gall ucci o,

Smth & Rapuano, Esq.

Attorneys for Respondent,

G adys Mendoza Garbin, Esq.

/ s/ Ant hony Benevento

VERI FI CATI ON

I, dadys Mendoza Garbin, Esq., of full age and upon ny oath, do

hereby verify that | have read this answer and affirmative defenses,
that the allegations nmade herein are made of ny own personal

knowl edge, and that they are true.

/'s/ @ adys Mendoza Garbin, Esq.

Sworn to and subscri bed before
me this 3rd day of July, 2003

/sl Notary Public of New Jersey



SUPREME COURT OF NEW JERSEY

DI STRI CT XI ETHI CS COMM TTEE . DI'SCI PLI NARY REVI EW BOARD
Conpl ai nant . DOCKET NO Xl -02- 015E
: Xl - 02- 025E
VS. : Xl -02-027E
GLADYS MENDOZA GARBI N, ESQ . DI'SCI PLI NARY ACTI ON
Respondent , . HEARI NG REPORT

TO THE HONORABLE CHAI R AND THE MEMBERS OF THE DI SCI PLI NARY REVI EW
BOARD:

The District XI Ethics Committee Hearing Panel respectfully
shows:

| . PROCEDURAL HI STORY

1. Respondent was adm tted as a menber of the bar of New Jersey
in 1989, and is (or was) engaged in the practice of |aw at 492 21°%
Avenue, in the Gty of Paterson, Passaic County, New Jersey.

2. On May 21, 2003, a formal conplaint (Exhibit G1) was filed
with the District XI Ethics Commttee and was served upon the
respondent .

3. Respondent’ s answer thereto has been marked as Exhibit C 2.

4. A formal hearing was held before this hearing panel of
consisting Diane M Dewey, Esq., Chair, Patrick Caserta, Esq., and
Jacquel i ne Bonney, on the foregoing charges on Septenber 18, 2003,
whi ch respondent attended with her counsel, Adol ph Galluccio, Esq. The

matter was presented by Jo- Ann Durr, Esq.



I'1. SYNOPSIS OF ALLEGATI ONS

5. The formal conplaint filed charged the respondent with the
followi ng al |l egati ons of ethical m sconduct:

The First Count alleged that the Respondent failed to conply with
the conditions of an Agreement in Lieu of Discipline dated Novenber 4,
2002, in violation of RP.C. 1:20-3(i)(3)(A). The underlying grievance
pertained to various inproprieties which plagued a real estate cl osing
conducted by the Respondent on February 22, 2002.

The Second Count dealt with another real estate closing handl ed
by the Respondent. The Respondent represented Bartol o and Senorina
Garcia wth regard to the purchase of real estate in Cifton, New
Jersey. The purchase was funded by Em grant Funding Corp. Sonetine
after the closing, the Gievant, Robert T. Zeller, Esq., the attorney
for Em grant Funding Corp., determ ned that the deed, nortgage and
assi gnnent of |eases and rents had not been recorded and the title
conpany had not been paid. The Respondent clained that the file had
been m shandl ed by a “di sgruntl ed enpl oyee.” The Respondent retrieved
the file fromstorage and saw to the proper recording of docunents and
made paynents as necessary. It is alleged that the Respondent’s
failure to manage the conduct of her enployees and safeguard her trust
funds and office practices is in violation of RP.C. 1.1(b), 1.15(B)
5.3(a), (b) and (c)(3).

As alleged in the Third Count of the conplaint, Respondent was

retai ned by Edward R Jackson and Ella Jackson, to represent themin



regard to the purchase of a multifamly dwelling in Passaic, New
Jersey. Gievants were led to expect that, at the tinme of closing, al
of the apartnments would be vacant. At the closing which took place on
April 30, 2001, the grievants |earned that the tenants |easing the
second floor apartnment had not vacated. Al parties executed an escrow
agreenment which provided that tenants would be served with a notice to
quit by July 1, 2001, and 5,000 was to be held in escrow pendi ng an

i nspection of the property.

Foll owi ng the inspection, grievants found that danage had
occurred, docunented the sane with phot ographs and obtai ned estinates
for repairs. They inforned respondent of their findings and she
assured themthat she would pursue reinbursenent.

Gievants attenpted to follow up as to respondent’s progress over
the course of the next several nonths, but were never able to speak to
her. In January, 2002, grievants were advi sed by respondent’s
secretary that the seller’s attorney was told to rel ease the ful
anount of the escrowed funds to the Seller. Gievants allege that the
rel ease of the escrows was never discussed with them Respondent is
charged wth violations of RP.C. 1.1(a), 1.3 and 1.4(a).

The fourth count of the conplaint alleges that respondent failed
toreply to the investigator within the time prescribed as it pertains
to the Jackson matter set forth in the third count, in violation of

RP.C 1 :20-3(g)(3).

[11. FINDINGS OF FACT AND CONCLUSI ONS



6. As a result of reviewing the testinony and exhibits, the
heari ng panel makes the follow ng factual findings and concl usions:

As to the First Count, at the hearing, Respondent stipul ated that
there was an Agreenent in Lieu of Discipline signed by the Respondent
and dated Novenber 4, 2002. The conditions of the same were that the
Respondent wite a letter of apology to the grievant, Estelle Brown,
and conplete and | CLE course within six (6) nonths. The conditions
were not met within the 6 nonth time period. The Respondent has since
witten a letter of apology to Estelle Brown but has not taken the
| CLE cour se.

At hearing, the Respondent stipulated to Paragraphs 1 through 5
of the second Count of the conplaint. (See Exhibit G1).

As to the Third Count of the conplaint, the respondent was
engaged to represent the Jacksons two weeks prior to closing, taking
the file over froma prior attorney wth whomthe Jacksons had a
difference of opinion. At issue was the amount of escrow that was to
be held at closing for the renoval of the second floor tenant. The
previous attorney would not close the matter w thout a $20, 000. 00
escrow. The respondent agreed to close the matter hol ding the sum of
$5, 000. 00 i n escrow which was acceptable to the Jacksons. The cl osing
took place on May 2, 2001, at which tinme an Escrow Agreenent was
signed by the Jacksons, as well as a Notice to Quit. The Notice to
Quit directed the tenant to surrender possession as of July 1, 2001.

The tenant vacated the prem ses on or about July 3, 2001, 3 days |ate.



On July 12, 2001, the Jacksons net with the respondent at her office.
A conference call was placed to Charles Dam an, Esq., the attorney for
the seller. M. Daman testified that while he had his client in his
of fice on speaker phone, they spoke with Ms. Garbin about the rel ease
of the escrow. Ms. Garbin conferred with sonmeone in her office whom he
believed to her clients. It was agreed at that tine that the escrow
woul d be rel eased less three (3) days rent which was owed to the
Jacksons, due to the later surrender of the tenant. The Jacksons
received a check fromM. Daman’s trust account in the anmount of

$210. 00, representing the 3 days rent. At sone point after the rel ease
of the escrow, the Jacksons discovered danmage to the apartnent and
sought to contact Ms. Garbin with regard to rei nbursenent fromthe
seller, providing the respondent with photos of the damage and
estimates for repair. The Jacksons were confused about the earlier

rel ease of the escrow noney and Ms. Garbin’s failure to conmuni cate

wi th the Jacksons caused the situation to escalate. Ms. Garbin failed
to take the Jacksons’ phone calls to her office and did not correspond
with them when it becane apparent that there was a m sunderstandi ng
and confusion on their part. There was no correspondence on the part
of Ms. Garbin to her client with regard to the rel ease of the escrow
or the repair issue. It was not until January, 2002, that Ms. Garbin,

t hrough her secretary, nmade it clear to the Jacksons that she would
not be able to obtain reinbursement for the repairs fromthe escrow

noni es because they had been rel eased.



Wth regard to the Fourth Count, the facts as stipul ated at
hearing are that, in the Jackson matter, the respondent was notified
of the pendency of the grievance on Decenber 9, 2002, in witing. On
January 7, 1003, the investigator called the respondent and left a
nessage with her secretary inquiring as to whether the respondent
woul d be conplying with the requests nmade in her letter dated Decenber
9, 2003. At the time of the filing of the conplaint on May 21, 2003,
the respondent had not replied nor forwarded any requested
docunent ati on. Respondent did submit a witten response to the
Comm ttee on June 25, 2003.

Based on the facts stipulated to by the respondent and presented
at hearing, the panel concludes that, as to the First Count of the
Complaint, RP.C. 1 :20-3(i)(3)(A) was violated. As to the Second
Count of the Conplaint, the panel concludes that the Respondent is in
violation of RP.C. 1.15(b); RP.C. 5.3(a) and RP. C 5.3(b). The
panel finds that there was no violation of RP .C 1.1(b) and 5
.3(c)(3). Relative to the Third Count, the panel finds that there was
a violation of RP.C. 1.3 and 1.4(a). We find that there is no
violation of RP.C. 1.1. As to the Fourth Count, the panel finds that
there was a violation of RP.C. 1:20-3(9g)(3).

| V. DETERM NATI ON

7. The panel has carefully considered and reviewed the testinony

and evi dence and has concl uded that the respondent’s conduct

constituted ethical m sconduct in that the foll owi ng Rul es of



Pr of essi onal Conduct have been violated, RP.C. 1 :20-3(i)(3)(A;
RP.C. 1.15(b); RP.C. 5.3(a); RP.C. 5.3(b); RP.C. 1.3 and 1.4(a);
and R P.C. 1:20-3(9g)(3).

8. Prior to making its recomrendation(s), the panel has taken
into account the following mtigating factors presented by
respondent’ s counsel at hearing:

As to the first count of the conplaint, Ms. Garbin has since
witten the letter of apology to the grievant, Estate Brown. Further,
Ms. Garbin indicated that she was suffering fromLyne D sease and
conmplications therefromwhich required hospitalization. Additionally,
she was having problens with her teenage daughter. Ms. Garbin has
resi gned her nunicipal court judgeshi p which contributed to her
overextension and the added stress which adversely affected her
heal t h.

9. As a result, the panel, by unaninous vote, reconmmends
Repr i mand.

DI STRICT XI ETH CS COW TTEE

DATE: Novenber 13, 2003 /s/ Diane M Dewey, Esq.
Heari ng Panel Chair



	Complaint
	Exhibit A
	Exhibit B
	Exhibit D
	Answer
	Hearing Report

		2003-07-14T18:33:59-0500
	John Paff
	<none>


		2004-07-21T20:35:34-0500
	John Paff
	<none>




