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District X Ethics Commttee by way of conplaint against
respondent says:

GENERAL ALLEGATI ONS

1. Kenneth H. G nsberg ("Respondent”) was admtted to the Bar
of this State in 1974. Respondent maintains an office at 1201 Sussex
Turnpi ke, M Freedom Morris County, New Jersey 07970.

2. In or around | ate 1987 respondent was retained by Joseph
Callarem, Sr. ("Joseph Sr.") and Rae Callarenm ("Rae") to prepare an
estate plan for them The respondent prepared such a plan with the
assi stance on Kathy Fiam ngo, Esq., an estate attorney.

3. The estate plan docunents, which consisted of simlar wlls,
two inter vivos trusts known as GRITs and a cross purchase stock
agreenment ("CPSA"), were signed by Joseph Sr. and Rae in Decenber
1988. Thc CPSA was al so signed on that same day by Joseph Call areni,
Jr. Anthony Callarem and M chael Callarem , who were also

sharehol ders in the car deal erships owned by the Callarem famly.



4. Al t hough the estate plan docunents were executed in Decenber
1988 they are all dated in md June 1988. The respondent has admtted
that he intentionally backdated the docunents. The backdati ng was done
because of an anticipated change in |Iaw, which would have made the
GRITs ineffective if dated after md June 1988.

5. An Attorney Ethics Gievance Formwas filed by Joseph
Callarem, Jr., (the "grievant") the grievant on or about February 14,
2000 and an investigation ensued. The grievant all eged, anong ot her
things, that the respondent backdated the estate planning docunents.

FI RST COUNT

6. Respondent backdated the estate planning docunents so that
t hey would be effective assumi ng a proposed new | aw becane effective.
This act of know ngly and intentionally backdating the estate planning

docunments constitutes violations of RPC 4.1(a)(l) and 8.4(a) and (c).

DI STRICT X ETH CS COW TTEE

Dat ed: Decenber 18, 2000 /s/ WIlliam C. Sandel ands
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FI RST MATTER I N M Tl GATI ON




Both prior to and subsequent to the post dating incident of
Decenber of 1988 respondent has had an unbl em shed disciplinary
record.

SECOND MATTER | N M Tl GATI ON

Respondent's conduct in backdating the docunent in Decenber of
1988 was aberrational in nature. He had never before nor since engaged
in any such conduct.

THI RD MATTER I N M Tl GATI ON

Respondent has been contrite about the backdating incident. He
has already testified about it in court and has acknow edged his
responsibility. The testinmony in Court came in conjunction with a | aw
suit filed by grievant, JR Callarem , and his brother, Anthony,
agai nst their nother Rae Callarem and other brother, M chael
Callarem. M. G nsberg and others were also parties defendant to this
action. The clainms against M. G nsberg have been settled. The
testi nony occurred before Judge McKenzie in the Mdrris County Chancery
Division. During the testinmony M. G nsberg nade a frank adni ssion
about the backdating incident.

FOURTH MATTER | N M TI GATI ON

During the pendency of the aforesaid | awsuit against M.
G nsherg, he was the subject of an inquiry as to whether he could give
favorable testinony to the grievant and his brother, Anthony, in
exchange for a dism ssal of the law suit against him M. G nsberg
declined this proposal because the testinony requested of him was not

true and accurate in M. G nsberg's mnd. Therefore, the matter



agai nst himcontinued, he made the aforesaid adm ssions in Court and
ultimately this Ethics Conplaint was filed. Parenthetically, it should
be noted that M. G nsberg is not claimng that he was requested to
perjure hinself at trial because the subject matter of the inquiry
concerned matters which were not asked of himduring his pretrial
deposition. This incident reflects respondent's honesty and rei nforces
the fact that his conduct was aberrational in nature at the tinme of

t he backdating incident.

FI FTH MATTER I N M TI GATI ON

No harm or fraud was worked on any taxing authority or any other
entity or individual as a result of the backdating of the docunents.

SI XTH MATTER I N M TI GATI ON

Respondent received no profit or benefit fromthe backdating
i nci dent .

SEVENTH MATTER | N M Tl GATI ON

Respondent has relocated to Florida and is now teaching coll ege
full tinme.

El GHTH MATTER | N M Tl GATI ON

The backdating incident occurred over 12 years ago. G ven the
passage of time the rehabilitative goal of discipline would not be
advanced by a suspension fromthe practice of |aw. Under these
ci rcunmst ances a suspension woul d be nore vindictive than just.

NI NTH MATTER | N M TI GATI ON

Respondent engaged in but one transgression which occurred in
Decenmber of 1988. The absence of other transgressions speaks in favor

of either a reprimand or a period of probation instead of a suspension



because in simlar cases |awers who engaged in numerous docunent
falsifications over a period of time received probation rather than

suspensi on. See Matter of Alum 162 N.J. 313 (N.J.2000). Here

respondent’'s m sconduct was | ess egregious than the respondent's in

Al um

TENTH MATTER I N M TI GATI ON

Under the circunstances of this case as indicated in the prior
and subsequent Matters in Mtigation the discipline inposed ought to
be a reprimand but if any suspension is inposed that suspension itself
shoul d be suspended and M. G nsbherg put on a period of probation

ELEVENTH MATTER I N M TI GATI ON

Respondent enjoys a good reputation anongst the | egal conmmunity
in Morris County. His prior professional conduct has been trustworthy
and he has a good character.

TWELFTH MATTER | N M Tl GATI ON

Respondent has endured angui sh and concern over the backdating
I nci dent for the past nine years since grievant and his brother filed
litigation against himand threatened himwi th an ethics conpl aint.

THI RTEENTH MATTER | N M TI GATI ON

The goals of attorney discipline viz. (a) to protect the public;
(b) to discourage future m sconduct; and (c) to encourage
rehabilitation of the errant |lawer will not be served by a period of
suspensi on. Rather the goal of discipline can be acconplished in this
case, under these circunstances, by either a reprimand or a period of
pr obati on.

FOURTEENTH MATTER | N M Tl GATI ON




Respondent has been involved in community service over the years.
For exanmpl e he has served as the follow ng:

1. Unpai d counsel to RSVP of Morris County (a not for profit
vol unt eer organi zation provi ding assistance to seniors);

2. Counsel and trustee to Dover Visions, Inc. (a not for profit
organi zation generating funds for |ocal inprovenents);

3. Presi dent of Dover Housing Corp. (a not for profit conpany
whi ch generated funds to acquire housing for qualified
famlies);

4. Pro bono counsel to the Boy Scouts of Anerica;

5. Menmber of District X Ethics Commttee from 1982-1984;

6. A Menber and officer of the Dover Rotary and Kiwanis;

7. Pro bono counsel on many assi gned cases;

8. Pro bono counsel for Mrris County Legal Services in civil
matters; and

9. Unpai d counsel on many cases where the client could not
afford to pay.

REQUEST FOR HEARI NG

Respondent hereby requests a hearing on Matters in Mtigation.

HOAGLAND, LONGO, MORAN, DUNST & DOUKAS, LLP
Attorneys for the Respondent
Kenneth H. G nsberg, Esq.

/ s/ THADDEUS J. HUBERT 111
DATED: February 1, 2001
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DI STRICT X ETHCS COW TTEE : SUPREME COURT OF NEW JERSEY
: DI SCI PLI NARY REVI EW BOARD
Conpl ai nant X DOCKET NO X-01-030E
VS. HEARI NG PANEL REPORT:
: REPRI MAND

KENNETH H. G NSBERG, ESQ.

Respondent,

TGO THE HONORABLE CHAI R AND THE MEMBERS COF THE DI SCI PLI NARY REVI EW
BOARD

The District X Ethics Committee Hearing Panel respectfully shows:
l. PROCEDURAL HI STORY

1. Kenneth H. G nsberg, is an attorney-at-law in the State of
New Jersey and was admtted to the Bar in 1974. He presently resides
in the State of Florida. He does not practice |aw

2. On Decenber 18, 2000, the District X Ethics Conmttee filed
a Conplaint for Msconduct under Docket Nunber X-00-019E.

3. On February 1, 2001, Respondent filed and Answer by and
t hrough his attorneys, Hoagland, Longo, Moran, Dunst & Doukas, LLP
(Thaddeus J. Hubert, 111, Esq., appearing).

4. The Hearing Panel initially established a hearing dates for
March 1, which it carried to March 26, 2001 to permt adequate tine
for briefing.

5. On February 20, 2001, Respondent’s attorney requested a stay

of the subject proceedings. He based his request on a third-party


John Paff
Transcripts of the hearing, a total of 36 pages, and exhibits in evidence, a total of 65 pages, are available from the Office of Attorney Ethics.


action filed against his client. The issues in that action arise from
the underlying facts of this Gievance.

6. As a result of Respondent’s request, the Hearing Pane
post poned the March 26 hearing.

7. By correspondence dated March 9, 2001, the District X Ethics
Committee dism ssed the Gievance.

8. On May 1, 2001, the Ofice of Attorney Ethics (“QAE")
advi sed of a recent Rule change: “Once a formal conplaint has been
filed, the matter shall not be stayed nor held in abeyance pendi ng
conpletion of the related litigation unless so authorized by the
director.” The OAE directed reinstatenent and the issuance of a new
Docket Nunmber, X 01-030E

9. The Hearing Panel Chair advised all parties and Panel
menbers of OAE s decision and established a new briefing schedul e and
Heari ng date.

10. On July 9, 2001, the Vice Chair of the District X Ethics
Committee contacted the Hearing Panel Chair regarding a tel ephone
communi cation fromthe Gievant, J.R Callarem . Apparently the
Gievant disagreed with Presenter’s strategy and sought to participate
at the tinme of the hearing with his own counsel present.

11. The Hearing Panel Chair then advised the Presenter of the
Grievant’s request. The Gievant had not conveyed his request to the

Pr esent er.



12. The Gievant then tel ephoned The Hearing Panel Chair to
di scuss the paranmeters of his participation. He was told that he had
the right to attend the Hearing and, in view of his request, that the
Panel would permt himor an attorney on his behalf to present
testi mony and cross exam ne wtnesses, provided he limt the cross
exam nation to the relevant issues in the Conplaint. If the Gievant
wi shed to rely upon facts outside the scope of testinony, the Panel
woul d require that he be placed under oath.

13. The schedul ed Hearing took place on July 20, 2001 at the
of fices of Lum Danzis, Drasco, Positan and Kl einberg, LLC 103
Ei senhower Par kway, Rosel and, New Jersey.

14. The Gievant failed to appear at the hearing, nor did an
attorney appear on his behal f. Before taking testinony, the Hearing
Panel Chair placed the foregoing conmuni cati ons on the record and the
Hearing proceeded wi thout the Gievant. Since the Respondent admtted
all allegations of the Conplaint, the Grievant’ s testinmony was not
required.

15. Steven Ritardi, Esq., participated as Chair. Al an Strel ziKk,
Esq., and M. Frank Allocca, participated as Panel nenbers. WIIliam
Sandel ands, Esq. presented the matter. Al Exhibits are herewith
subm tted.

[1. SYNOPSIS OF ALLEGATI ONS
16. Respondent’s Answer admitted all factual and substantive

al l egations set forth in the Conplaint, which read as foll ows:



a. In or around | ate 1987, Respondent was retained by
Joseph Callarem, Sr. (“Joseph Sr.”) and Rae Callarem (“Rae”) to
prepare an estate plan for them The Respondent prepared such a plan
with the assistance of Kathy Fiam ngo, Esq., an estate attorney.

b. The estate plan docunents, which consisted of simlar
wills, two inter vivos trusts known as CGRITs and a cross purchase
stock agreenent (“CPSA’), were signed by Joseph Sr. and Rae in
Decenber 1988. The CPSA was al so signed on that sanme day by Joseph
Callarem, Jr., Anthony Callarem and M chael Callarem , who were al so
sharehol ders in the car deal erships owned by the Callarem famly.

C. Al t hough the Estate Plan docunents were executed in
Decenber 1988, they are all dated in md June 1988. The Respondent has
admtted the he intentionally backdated the docunents. The backdati ng
was done because of an antici pated change in |Iaw, which would have
made the GRITs ineffective if dated after md June 1988.

d. An Attorney Ethics Gievance Formwas filed by Joseph
Callarem, Jr. (the “grievant”) on or about February 14, 2000 and an
I nvestigation ensued. The grievant all eged, anong other things, that
t he respondent backdated the estate planni ng docunents.

e. [First Count] Respondent backdated the estate pl anning
docunents so that they would be effective assum ng a proposed new | aw

becane effective. This act of knowi ng and intentionally backdating the



estate planni ng docunents constitutes violations of RPC 4.1(a)(l) and
8.4(a) and(c).

17. Respondent’s Answer set forth fourteen separate affirmative
defenses in mtigation and requested a hearing on matters in
mtigation.

18. Pursuant to Rule |:20-6(c)(l), a respondent is entitled to a
hearing if (1) the pleadings raise a genuine issue of material fact;
(2) respondent’s answer requests an opportunity to be heard in
mtigation; or (3) the presenter requests to be heard in aggravati on.
There were no di sputed material issues of fact. The Presenter did not
apply to be heard in aggravation. Thus, the Hearing proceeded on
Respondent’s case in mtigation.

[11. FINDI NGS OF AND CONCLUSI ONS

19. After reviewing the testinony and exhibits, the Hearing
Panel mekes the follow ng factual findings and concl usi ons.

20. Qur Courts identify a nunber of factors that mtigate the
di sci pline inposed. Sonme of those factors are as foll ows:

Good reputation and character: Matter of
Gllespie, 124 N J. 81, 87 (1991) (80 letters of
good character and reputation received); Mtter of
Chester, 117 N.J. 360 (1989); Matter of Kaufnan,
104 N.J. 509 (1986) (“prior trustworthy

pr of essi onal conduct”); In re Stout, 75 N J. 321
(9178) (attorney had served in State Legislature
for 22 years); Inre Sears, 71 N.J. 175, 200
(1976); Inre Wlentz, 69 N J. 121 (1976) (record
of achi evenent at the bar and public service).

No prior disciplinary history: Matter of

Gllespie, 124 N. J. 81, 87 (1991); WMatter of
Ki nnear, 105 N.J. 391 (1987); Matter of Ol ando,



104 N.J. 344, 351 (1986); Matter of Tuso, 104 N.J.
59 (1986; Matter of Liebowitz, 104 N J. 175
(1985).

Ready adm ssion of wongdoing: Matter of Chester,
117 N.J. 360 (1989); Matter of Ritger, 115 N.J. 50
(1989); Matter of Smith, 101 N. J. 568 (1986).

Contrition and renorse: Matter of Vaughn, 13 N.J.
576 (1991); Matter of James, 112 N.J. 580, 588
(1988) .

Rel ati ve youth and inexperience: Matter of D enes,
118 N.J. 403 (1990); Matter of Stier, 108 N. J. 455
(1987); Matter of DI Biasi, 102 N J. 152 (1986);
Matter of Kotok, 108 N.J. 314 (1987).

Service to the community: Matter of Stier, 108
N.J. 455 (1987); Matter of Tuso, 104 N.J. 59
(1986) .

Exenpl ary conduct since transgression: Matter of
Wllis, 114 N.J. 42 (1989); Mtter of Farr, 115
N.J. 231(1989).

G rcunstances showing little |ikelihood of repeat
of fenses: Matter of Farr, 115 N. J. 231 (1989);
Matter of Barbour, 109 N.J. 143 (1988); Matter of
Tenmpl eton, 99 N.J. 365, 376-377 (1985); In re
Sears, 71 N.J. 175, 200 (1976).

Cooperation with ethics authorities: Matter of
Yacavi no, 100 N.J. 50, 54 (1985); In re Mrabelli,
79 N.J. 597 (1979).

Cooperation with | aw enforcenent: Matter of
Gllespie, 124 N J. 81, 87(1991); WMatter of
Yacavi no, 100 N.J. 50, 54(1985).

M sconduct an isolated incident: Mutter of
Yacavi no, 100 N.J. 50, 54 (1985).

M sconduct clearly not for personal gain: Mtter
of Litwin, 104 N. J. 362 (1986); Matter of
Yacavi no, 100 N.J. 50, 54 (1985); Matter of
Esposito, 96 N J. 122, 132 (1984).



Lack of injury to any client: Matter of
Santasiere, 123 N.J. 578 (1991); Matter of Janes,
112 N.J. 580 (1988); Matter of Fucetola, 101
N.J.5,9 (1985).

Subsequent renedi al neasures: Matter of Librizzi,
117 N.J. 481 (1990); Matter of Fucetola, 101 N.J.
5, 9 (1985).

Respondent no |onger practicing |law. WMtter of
Santasiere, 123 N.J. 578 (1991); WMatter of Stein,
97 N.J. 550, 566 (1984).

22. Qur Courts also identify a variety of aggravating factors,
whi ch i nclude hostility to ethical standards; failure to cooperate
with ethics authorities; |lack of candor with disciplinary authorities;
| ack of renorse; prior disciplinary action taken against the attorney;
failure to renedi ate despite opportunities to do so; failure to report
out - of -state suspensi on; m sconduct as part of a pattern; status as a
| aw enforcenent officer; and status as a judicial clerk; and active
participation and continuing crimnal conduct. [Ctations Ontted.] In
this matter, the Panel heard no aggravating factors.

23. Gievant’s counsel offered testinony fromthe foll ow ng
wi t nesses: Kenneth H. G nsberg, Esqg., the Respondent; Ronald Heymann
a Morris County practitioner; and Mchael Callarem, the brother of
Gievant.

24. In late 1987 or early 1988, Joseph Callarem, Sr., and his
wi fe, Rae Callarem, retained Kenneth G nsberg to provide | ega

servi ces that enconpassed, anong other things, the preparation of

their estate plan. The estate plan was to include wills, as well as



two inter vivos trusts known as Grantor Retained |Investment Trusts or
“GRITS” and a Cross Purchase of Stock Agreenent. The GRITS woul d
transfer to Joseph Callarem, Sr.’s sons the ownership of certain
assets in order to reduce the size of the parents’ respective estates
upon their death. The Cross Purchase Stock Agreenent woul d prevent
alienation of the corporate stock to anyone other than the specified
famly nenbers.

25. Because the Respondent was not an expert in estate planning,
he sought assistance from Ms. Fi am ngo, who specialized in estate
pl anni ng. Ms. Fi am ngo, however, cautioned that proposed |egislation,
I f passed, would negate the efficacy of the Cross Purchase Stock
Agreenment and GRITS if executed after June 1988.

26. Joseph Callarem, Sr., his wife and their respective sons,
(one of them being the Gievant) executed the docunents in or about
Decenber 1988. The docunments, however, were backdated to June 1, 1988.
Respondent prepared those docunents.

27. Respondent testified that Joseph Callarem, Sr., requested
t hat he backdate the docunents to avoid the effects of the proposed
| egi sl ati on, which never did pass. M. Callarem did not want the
estate plan efforts to go to waste. Respondent testified that M.
Cal l arem was a persuasive individual, who appeared ill during the
est at e- pl anni ng phase. Respondent testified that he sensed sone
urgency and M. Callarem’s appearance did factor into Respondent’s

deci sion to backdate the documents.



28. In Cctober 1989, Joseph Callarem, Sr., died. Subsequent to
his death, the three sons quarrel ed over the business and how to run
it. The famly then divided into two factions: Anthony and J. R on one
side, and their nother and brother Mchael Callarem on the other.

29. Beginning in April 1992, the first of several “bitter”
| awsui ts ensued, which included professional mal practice clains
agai nst Respondent, and nost recently the Third-Party Conpl ai nt
ref erenced herei nabove.

30. During one of the “mni trials” pending before the Hon.
Kennet h Mackenzi e, Presiding Judge of the Chancery Division, Mrris
County, the Respondent testified that J.R and Anthony Call arem
“suggested” that ethics charges m ght be brought if he failed to
provi de favorable testinony at the tine of trial. The Respondent
vi ewed that approach as a threat, which he revealed to the Court at
trial.

31. Not unlike his testinony before Judge MacKenzie, the
Respondent admitted that backdating the docunents was a serious
m st ake. That m stake snowballed into a series of “dark” and difficult
I ssues that ultimately influenced his decision to | eave the practice
of law, nove to Florida and change prof essions.

32. The Respondent candidly testified that for sonme tine he
attenpted to justify his transgression through |egal anomalies that he
now calls “silly”. He said that his m stake was a professiona

di saster, which inpacted himand his famly.



33. The Respondent testified about the humliation of having to
tell his wife and children about his m stake. That m stake ensnared
himin the Callarem famly litigation that now has been pending in
one formor another for nearly a decade. Cearly, the litigation and
t hese proceeding took its toll on the Respondent.

M TI GATI NG FACTORS

34. Good Reputation and Character: The Grievant testified that
he had no prior or subsequent grievances filed against him He is
admtted to the United States Suprene Court, Federal District Court of
New Jersey, New Jersey Suprene Court and Florida Suprenme Court. He has
been a nenber in good standing of the American, New Jersey, Florida
and Morris County Bar Associations, as well as a nenber of the
Anerican Trial Lawers Association, and is a forner nenber of the New
Jersey Suprenme Court District X Ethics Conmttee. M. Heymann, a
practicing Murris County attorney, testified that he has known the
Respondent professionally and personally for nmany years and vouched
for his good character, reputation and professionalism

35. Prior Diciplinary H story: The Respondent has no prior
di sci plinary history.

36. Ready Adm ssion of Wongdoi ng: The Respondent was contrite.
He freely admtted to the wongdoing not only at these proceedi ngs,
but under oath in the litigation before Judge MacKenzi e.

37. Contrition and Renorse: The Respondent testified that he was

“sorry”; that he wished that it had never happened. Any excuse to



justify the action would, fromhis point of view, be “stupid’ and
“l ame”.

38. Relative Youth and I nexperience: At the tine of the
transgression, the Gievant was 41 years old. He now is 54 years ol d.
The Respondent did not blanme his youth or inexperience in estate
planning to justify his actions.

39. Service to the Community: The Respondent cited nunerous not-
for-profit works, including his involvenent in nunerous vol unteer
organi zati ons. The Respondent testified that he strongly supported pro
bono assi gnnments and freely volunteered his tine w thout expectation
of reconpense. His attorney marked his C. V. at the tinme of the hearing
(Exhibit “R4+").

40. Exenplary Conduct Since Transgression: M. Heymann testified
that the Respondent has shown exenpl ary conduct since the
transgression. Indeed, there exists no indication that the Respondent
transgressed in any further manner. Also, M. Mchael Call arem
testified, anong other things, that had the pending litigation not
been a conflict of interest for the Respondent, the Respondent still
woul d be his attorney.

41. Circunstances Showing Little Likelihood of Repeated
O fenses: The Respondent does not presently practice | aw and resides
in the State of Florida. Froma practical viewpoint, there is little
l'i keli hood of a repeated offense. But should the Respondent return to

New Jersey and again practice lawin this State, it is clear to this



Panel his renorse, candor and record since the transgressi on show
little likelihood of a repeated offense.

42. Cooperation with Ethics Authorities: Respondent fully
cooperated with the ethics authorities in this matter at the
i nvestigative hearing stage. |Indeed, the Panel Chair recognized the
Respondent’s willingness to cooperate with his travel plans from
Florida to attend the Hearing.

43. Cooperation with Law Enforcenent: This factor is not
appl i cabl e.

44. M sconduct as an Isolated Incident: Respondent’s
transgressi on was i sol at ed.

45. M sconduct Clearly Not for Personal Gain: Respondent
backdat ed the docunents at his client’s plea. The Respondent testified
that he believed Joseph Callarem, Sr. to be ill at the tinme, which
I nfl uenced his decision to backdate them He did not, however, know
Joseph Callarem, Sr. was terminally ill with cancer. Hi s decision was
not for personal gain.

46. Lack of Injury to Any Cient: Respondent’s act did not
injure his clients. The feared | egislative change never took effect
and Joseph Callarem, Sr., died before the trusts served their
pur pose. Further, Mchael Callarem testified that Respondent advised
hi m and his brothers, including the Gievant, that he had backdat ed

the docunents to avoid the effects of the | egislation-referenced



her ei nabove. M chael Callarem stated that he and his brother’s
under st ood and agreed with the decision to backdate the docunents.

47. Subsequent Renedi al Measures: Because the transgression did
not inpact on potential tax benefits and because of Joseph Callarem,
Sr.’s passing so close intine to the execution, there was no need for
remedi al neasures.

48. Respondent No | onger Practicing Law. Respondent no | onger
practices |aw.

49. Respondent’s counsel cited Matter of Stier, 108 N. J. 455
(1987) to enphasize several additional mtigating factors, one of
which is the substantial passage of tine. The transgression took pl ace
in 1988. Since that time, counsel argued that the Respondent has for
nearly thirteen years endured constant angui sh and renorse, and stil
lives under the cloud of seemngly endless litigation. Respondent’s
counsel al so anal ogi zed this matter to the Matter of D Biasi, 102
N. J. 152 (1986) in that M. G nsberg, |ike the Respondent D Bi asi
yielded to the request of his client to perform an unethical act.
There, the Court recognized a six-year time gap as inportant in
wei ghing the penalty, as well the aberrational nature of the offense,
Respondent’ s unbl em shed record and the absence of personal venality.

50. The Presenter, however, countered. It was his view the
Respondent’s actions intended to defraud the IRS and, therefore, was a
serious transgression that should carry, at a mninmum a suspension,

even if the circunstances warranted suspendi ng an i nposed suspensi on.



51. Respondent’s counsel argued that a reprinmand was appropriate
or, in the alternative and at nost, a suspended suspension.
| V. DETERM NATI ON

52. The Panel recomends a reprimand.

53. Wil e the Panel recognizes the serious nature of the act,
there has been a significant passage of tinme since the isolated
transgression. Thirteen years have | apsed. Litigation relating to the
transgressi on continues. |Indeed, such litigation has been on going for
al nost a decade. The Suprene Court recognizes that the passage of tine
can and should play a part in the weighing an appropriate penalty. In
this instance, the passage of tinme is greater than in either Mtter of
Stier, supra, or Matter of D Biasi, supra.

54. For thirteen years, the Respondent has faced this issue in
Court, at hone and now at this Hearing. At tinmes, he has been a pawn
in the famly litigation, has been sued for |egal nul practice and has
noved his famly to another State in an effort to distance hinself
fromthe unpl easantness of the events connected to his transgression.
The Panel believed the Respondent’s testinony to be credible and
sincere. Indeed, the Panel has little doubt that Respondent’s m stake
constantly wei ghs upon his mnd. He regrets and understands the
I mplications of his actions, which he admts were contrary to our
Rul es of Professional Conduct. The Respondent cannot change the past.
He did, however, do the next best thing, which was to pursue a

prof essional, ethical and exenplary career. But for this aberration,



his record remai ns unbl em shed. Based on the facts and circunstances
of this matter, the Panel finds the mtigating circunstances and the
absence of any aggravating circunmstances warrants a reprimnd, rather

than a suspensi on.

DI STRICT X ETH CS COW TTEE

By: /s/ STEVEN F. RITALDI, ESQ
Heari ng Panel Chair

DATED: Septenber 26, 2001
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