ELLEN F. SCHWARTZ, ESQ., Presenter
Al fonso, Levine, Spilka & Schwart z
758 Hi ghway 18 - Suite 105
East Brunsw ck, NJ 08816
(732) 613-8300
DISTRICT VIII ETH CS COW TTEE,
Conpl ai nant ,
VS.

HOMRD A. BACHMAN, ESQ

Respondent,

DOCKET NO. VII1-05-008E

DI SCI PLI NARY ACTI ON

COVPLAI NT

District VIII Ethics Conmttee by way of conpl ai nt agai nst

respondent, says:

GENERAL ALLEGATI ONS

1. Howar d Bachnman (respondent) was admitted to the Bar of this

State in 1985.

2. Respondent maintains |aw offices at 14 Whodward Drive, Ad

Bri dge, M ddl esex County, New Jersey.

FI RST COUNT
(Tito Acevedo)

1. In or about July of 2002,

respondent was retained by Tito

Acevedo (hereafter "Acevedo") of 41 Third Street, West Keansburg, New

Jersey, on his behalf in a personal

not orcycl e acci dent.

injury action arising out of a

2. Acevedo conmuni cated with respondent, and with respondent's

associate Ira Senoff, Esq., between 2002 and Cctober of 2004. During

that tinme period, litigation was commenced by the filing of a

Conpl ai nt, and di scovery materials were exchanged.



3. On or about October 8, 2004, Acevedo canme to learn that M.
Senof f was no | onger enployed at respondent's firm Acevedo sent a
|l etter to the respondent, on or about Cctober 12, 2004, directing the
respondent to "cease and desist" any further work on the file. In that
| etter, Acevedo also requested that his file be forwarded to John
Anzal one, Esq., of the law firmof Wlentz, Goldman & Spitzer.

4. Acevedo met with M. Anzal one, who indicated that he wanted
to review the respondent's entire file before deciding whether or not
to accept the case. It is alleged that despite several requests, and
paynment of copying costs to the respondent on or about Novenber 29,
2004, M. Anzal one was only provided with the conplete file when
Acevedo delivered it to himpersonally in January of 2005.

5. During the intervening three nonths, it is alleged that no
further work was done on the file, prejudicing Acevedo's position in
the case. Further, while respondent was still the attorney of record
on the file, plaintiff's (Acevedo's) expert report was not tinely
served upon counsel for the defendant. A notion was filed to bar the
report, which it is alleged that respondent did not oppose. An order
was entered by the court, barring introduction of the plaintiffs
expert report, thus creating significant prejudice to the plaintiffs
case.

6. Acevedo appeared personally at the respondent's |aw office
on or about January 11, 2005, in order to obtain the file, so that it
could be delivered to M. Anzal one. Acevedo was required to sign two

docunents at the respondent's office; one of the docunents was a



Substitution of Attorney. At no tine did Acevedo neet with the
respondent, or any other attorney in respondent's lawfirm At no tine
was the | egal effect of the docunent that he was made to sign
expl ai ned to Acevedo.

7. As a result of the delay, M. Anzalone ultimtely declined
representation, and Acevedo was left with no choice but to attend a
court-nmandated arbitration hearing pro se. The case was "no caused”,
and Acevedo did not file for a trial de novo.

8. Respondent continued to advertise his work in the area of
personal injury law, while indicating in witing that only M. Senoff
was participating in personal injury matters, which is a know ngly
fal se statenent. This conduct constitutes a violation of RPC 8. 4(c)

9. Respondent's failure to act with reasonable diligence in
representing his client constituted a violation of RPC 1.3. His
failure to keep his client reasonably infornmed of the status of his
matter constituted a violation of RPC 1.4(b).

10. Respondent's failure to properly term nate representation,
and his failure to take steps to protect the client's interests while
doing so, constituted a violation of RPC 1.16(d).

VWHEREFORE, respondent shoul d be disciplined.

DISTRICT Vill ETH CS COW TTEE

/sl Ellen F. Schwartz, Esq.
Conmittee Menber



DAVID B. RUBIN, P.C

Attorney At Law

44 Bridge Street

P. O Box 4579

Met uchen, New Jersey 08840

(732) 767-0440

Attorney for Respondent Howard A. Bachman, Esq.

DISTRICT VIII ETH CS COW TTEE,
DOCKET NO. VII1-05-008E
Conpl ai nant ,
VS. ; DI SCI PLI NARY ACTI ON
HOMRD A. BACHMAN, ESQ
VERI FI ED ANSVEER
Respondent,
Respondent, Howard A. Bachman, by way of answer to the Conpl ai nt
herein, says:
GENERAL ALLEGATI ONS
1. The al l egations contained in paragraphs 1 and 2 are

adm tted.

FI RST COUNT

1 Respondent admts that Goldstein & Bachman, the firm of
which he is a principal, was engaged by Tito Acevedo on or about July
29, 2002; however, respondent contends that Acevedo was a personal
friend of Ira Senoff, Esq., an associate of the firmat the tinme, and
that all conmunications to, fromand on behalf of the client were by
or with Senoff, not respondent. Respondent al so avers that Senoff
handl ed other | egal matters for Acevedo while he was associated with

respondent's firm



2. Respondent adm ts that the client communicated with Senoff
during the time periods indicated, but not with respondent personally.
Froma review of the file after the fact, it appears that litigation
was comrenced by Senoff and di scovery nmaterials were exchanged. Wile
the conplaint purportedly was signed by respondent, in fact it was
not. Based on his review of the file after the fact, it is
respondent’'s belief that Senoff signed respondent's nane to both the
conplaint and the civil case information statenent w thout
respondent' s knowl edge or actual authority. For the two years that the
matter remai ned an open file with respondent's firm the matter was
handl ed excl usively by Senoff, with no invol venent by respondent.

3. Respondent can neither admt nor deny when Acevedo first
| earned that Senoff was either leaving the firmor had | eft, but
admts that on or about Novenber 1, 2004, he first becane aware of a
|l etter, bearing a date of October 12, 2004, addressed to Senoff,
advi sing himthat John Anzal one, Esq., of Wlentz, CGoldman & Spitzer,
was his "new attorney," instructing Senoff to "cease and desi st any
and all work"™ on the matter in question, and directing himto forward
the entire file to Anzalone's office. See Exhibit A, annexed hereto.

4. Respondent can neither admt nor deny what transpired between
Acevedo and Anzal one but, with respect to Anzal one's communi cati ons
w th respondent, denies that there were "several requests.” On
Novenber 9, 2004, eight days follow ng recei pt of Acevedo' s aforesaid,
and after having had the file photocopied and returned to hi m by

Post Net copying service on Novenber 8, 2004, respondent wote to



Anzal one requesting instructions on how Anzal one wi shed the file
copies to be transmitted to his office, and requesting rei nbursenent
of the photocopy expense. See Exhibits B and C, annexed hereto.

Anzal one did not respond until his letter dated Novenber 29,

2004, forwarding rei nbursenent for the photocopy expense and
requesting that the file be forwarded to him"as soon as possible."
See Exhibit D, annexed hereto. Respondent represents that this letter
was not received by himuntil Decenber 8, 2004. Thus, the first

comruni cati on from Anzal one to respondent was not received by
respondent until nearly two nonths after respondent received Acevedo's
|l etter, and several weeks after advising Anzal one that the file copies
were ready for delivery to his office. A week later, by letter dated
Decenber 15, 2004, respondent caused the copies of the file to be
hand- del i vered to Anzal one's office by New Jersey Lawers Servi ce.
Docunent ati on furnished by New Jersey Lawers Service reflects that
respondent’'s |l etter and acconpanyi ng photocopi es were received by
Anzal one's office on Decenber 17, 2004, at 1:01 p.m See Exhibits E
and F, annexed hereto.

5. Inreviewing the file after the fact, respondent |earned that
Senof f had contacted a professional engineer, John Desh Associates, in
August 2004, as liability was a contested issue in the case. Desh
required a fee for his report, with an initial retainer of $1,400.00,
towards a total projected expense of $3,500.00. The firm s position
was that Acevedo was required to defray these expenses. Acevedo never

provi ded the funds, and Desh was never hired.



Prior to delivering the conplete file to Anzal one's office,
respondent received a notion to bar Acevedo's liability expert, in or
about the first week of Decenber, 2004. Respondent forwarded a copy of
that notion to Anzal one under |etter of Decenber 9, 2004. Respondent,
by then having realized that no substitution of attorney had yet been
filed by Anzal one, also notified adversary counsel of the position
taken by Acevedo concerning performance of further services by
respondent's firm As a result, adversary counsel sought to adjourn
the notion for two weeks-.

On Decenber 17, 2004, Anzal one wrote to respondent, claimng that
he had not yet received the file copies he had requested, and advi sing
that he woul d not respond to the pending notion nor otherw se enter an
appearance in the case. See Exhibit G annexed hereto. Respondent has
no know edge of when the letter was prepared by Anzal one that day, but
reiterates that the file copies, in fact, arrived at Anzal one's office
at 1: 01 p.m that day.

Respondent then filed a notion to be relieved as counsel on
Decenber 23, 2004, after speaking to Judge Glroy's law clerk, "Bill,"
who advi sed that this was the proper course of action.

Respondent subsequently received a letter from Anzal one, dated
January 4, 2005, denying that he had received the entire file, stating
that he woul d not be responding to the pending notion, and advi sing
that he was no longer interested in "evaluating" the case. See Exhibit
H, annexed hereto. Respondent wrote to Acevedo on January 7, 2005,

rem ndi ng himof the pending notion to be relieved as counsel, and



rem ndi ng himof a January 14, 2005 arbitration hearing. See Exhibit

I, annexed hereto. Respondent also wote to Anzal one the sane day,
refuti ng Anzal one's account of what had transpired, and denying
responsibility for any delay that had occurred. See Exhibit J, annexed
her et o.

6. Once Anzal one advi sed respondent that he was not going to be
handling the file, and after respondent had filed his notion to be
relieved as counsel, respondent re-copied the file for Acevedo in
early January 2005. Respondent attenpted to follow up with Acevedo by
t el ephone repeatedly during this time frame, but Acevedo failed to
return nunerous tel ephone calls. Eventually, Acevedo did contact
respondent's office, and it was arranged through respondent's
secretary that Acevedo's file would be re-copied, that he would
retrieve the copies fromrespondent's office, and that he would
execute a substitution of attorney at the tine he took possession of
his file. See Exhibits J, K and L, annexed hereto. Respondent admts
that neither he nor any other attorney in his office nmet with Acevedo
when he picked up the file and signed the substitution of attorney.

The notion to bar plaintiff's expert testinony ultimtely was
heard and granted on January 7, 2005. Respondent's notion to be
relieved as counsel was denied on January 28, 2005 as noot, because a
substitution of attorney had been signed by Acevedo, pro se, on
January 11, 2005.

7. Respondent is unable to admt or deny Anzal one's state of mnd

at the tinme he declined to continue representing Acevedo, but



respondent denies that he was responsi ble for any unreasonabl e del ay
in the transition of the file fromhis office to Anzal one's.

Respondent has no first-hand knowl edge of what transpired in Acevedo's
action follow ng Acevedo' s execution of the substitution of attorney.

8. Respondent's firm does market its practice through
advertising generated under the direction of respondent's partner,
Mar k Gol dstein, Esq. Although personal injury work is listed as one of
a nunber of practice areas, the firms advertising clearly
comruni cates that the primary field of concentration is divorce and
famly law. Over respondent's twenty years of practice, however, he
primarily devoted his activities to personal injury matters from 1985
t hrough 1997. He has handl ed nunerous contested cases in that field,
and has tried numerous matters to concl usion before juries.

At the tinme of the events in question, and continuing to the
present, the firmcontinues to handle primarily matrinonial matters.
The workl oad is divided such that respondent and his partner, Mark
ol dstein each work with an associate. The firnmis |arge matrinoni a
casel oad is handl ed by both respondent and CGol dstein, but respondent
al so handles the majority of any nunicipal court natters and sone
civil litigation. The few personal injury files that the firmhad as
of late 2004 were being handl ed by Senoff. To the best of respondent's
know edge, all of the firmis personal injury clients at that tine were
Senoff's friends or acquai ntances.

In view of respondent's experience in the field of persona

injury law, he denies that the firm s organi zational decision to



allocate files in the fashion descri bed above was any reflection on
his own abilities, or that he in any way m srepresented his or his
firms credentials.

9. Respondent denies that he failed to act with reasonabl e
diligence, or that he failed to keep Acevedo reasonably inforned of
the status of his matter.

By way of background, Senoff gave notice toward the end of
Sept enber 2004 that he was |leaving the firmto formhis own solo
practice. He represented to respondent that he would renain enpl oyed
t hrough Oct ober 29, 2004, so that the firmcould resolve any issues
concerning files that he was taking with him respondent could be
apprised of the status of the files that Senoff was then handling, and
Senof f could conplete his renmaining work for the firm

Respondent was scheduled to take vacation from Cctober 12, 2004
t hrough Oct ober 15, 2004. On Cctober 4, 2004, Senoff abruptly left the
office, stating that he would not be returning. He failed to provide
respondent with explanatory information for the files that he was
| eaving, departed with a pending trial date in another matter on
Cctober 11, 2004 and, generally, left the firmextrenely short-handed.
Respondent's imredi ate attention at the tine was devoted to resol ving
the issue of the trial date on the other-matter, which invol ved
anot her friend of Senoff's. Respondent was able to find substitute
counsel and have the trial adjourned.

On Novenber 1, 2004, respondent received Acevedo's |etter dated

Oct ober 12, 2004, advising that respondent was to cease working on the



matter in question in this ethics proceeding. Fromrespondent's
reading of the letter, he was of the belief that Anzal one was, in
fact, already Acevedo's "new |l awer," as the letter stated. Although
respondent has no specific know edge, he was under the general
i npression at the tinme that Anzal one was a friend or acquai ntance of
Senoff's, and has know edge that other files of Senoff's had been
transferred to Anzal one shortly beforehand including, by way of
exanple, a matter involving Priscilla Chin, another friend of
Senoff's, which was transferred to Anzal one on Septenber 29, 2004.
Respondent expected that Anzal one, having taken over the other
file cited above, be handling Acevedo's file as well, and that a
substitution of attorney would be filed pronptly. In hindsight,
respondent acknow edges that no substitution of attorney was ever
filed by Anzal one, but based on Acevedo's representation that Anzal one

was already his "new | awyer," respondent assuned that Anzal one woul d
be taking appropriate steps to protect Acevedo's interests. It was not
until the notion to bar expert testinony was filed in Decenber 2004

t hat respondent becane consciously aware that no substitution had been
filed, and that Anzal one was refusing to enter an appearance in the
matter. It appears undi sputed that Acevedo was nmade aware of the
notion to bar expert testinony in a tinmely manner, and thus was kept
reasonably aware of devel opnents in his case during tinme frane all eged
in the conplaint. It further appears that in Iight of Acevedo's

prof essed unwi | | i ngness and/or inability to engage an expert, the

out come of the notion was a foregone concl usion.



VWHEREFORE, respondent, Howard A. Bachman, requests that the
charges be di sm ssed.
DAVID B. RUBIN, P.C
Attorney for Respondent
By: /s/ David B. Rubin
Dat ed: August 12, 2005
VERI FI CATI ON
1. I amthe respondent in the above matter.
2. | have read the within answer and certify that the factua
statenents nmade therein are true.
3. | understand that if any of these statements are willfully
false, | am subject to punishment.

/'s/ HOMRD A. BACHVAN

Dat ed: August 11, 2005
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