DISTRICT VIII ETH CS COW TTEE X Suprene Court of New Jersey
; District VIII Ethics Comnmttee
Conpl ai nant ,
Docket No. VIII-00-006E
e DI SCI PLI NARY ACTI ON
CARL D. GENSI B
Respondent ; COVPLAI NT FOR M SCONDUCT
X R. 1:20-4
District VIII Ethics Commttee by way of conplaint agai nst
respondent, says:
GENERAL ALLEGATI ONS
1. Carl D. Censib was admtted to the bar of this state in
1990.
2. Respondent maintains |law offices at 850-870 Route 1 North,
North Brunswi ck, New Jersey.
FI RST COUNT
1. At all times relevant hereto A. Todd Mayo has been an
attorney licensed to practice in the State of New Jersey, with offices
| ocated at 743 Hi ghway 18 South, East Brunsw ck, New Jersey.
2. Bet ween the dates of May 4, 1999 and February 10, 2000, M.
Mayo enpl oyed a Stacey Deitch as a paralegal to assist with rea
estate transactions.
3. On February 10, 2000, Ms. Deitch term nated her enpl oynent
with M. Mayo and on the follow ng day, February 11, 2000, began

enpl oynent with the respondent.



4. On the day Ms. Deitch began enploynent with the respondent,

t he respondent began sending out letters to clients of M. Mayo in
pending real estate transactions. Twenty-one letters were sent in
total, nineteen of which bear the date of February 11, 2000, and two
of which bear the date of February 14, 2000. Each letter advised the
addressee of Ms. Deitch's change in enploynent. Each letter further
offered M. Gensib's services to continue handling the pending real
estate transaction with the assistance of M. Deitch. In order to
accomplish the foregoing, each letter invited the addressee to sign an
annexed aut hori zation which would serve to transfer the particul ar
file fromM. Mayo to M. GCensib.

5. Al'l or sone of the twenty-one letters witten by the
respondent to M. Mayo's clients, represent unsolicited direct contact
with prospective clients concerning specific events, i.e. specific
real estate transactions.

6. None of the twenty-one letters witten by the respondent to
M. Mayo's clients contain the word "advertisenent”.

7. None of the twenty-one letters witten by the respondent to
M. Mayo's clients contain the foll ow ng | anguage:

"Bef ore nmaki ng your choice of attorney, you should give

this matter careful thought, the selection of an attorney

I's an inmportant decision.”

8. None of the twenty-one letters witten by the respondent to
M. Mayo's clients contain an additional notice advising the addressee
that if the letter is inaccurate or nmi sleading he may report sane to
the Commttee On Attorney Advertising, Hughes Justice Conplex, CN-037,

Trenton, New Jersey, 08625.



9. The respondent’'s forwardi ng of these unsolicited letters
wi t hout the | anguage as set forth above, constitutes a violation of
RPC 7.3 (b)(5)(i)-(iii).

SECOND COUNT

1. The conpl ai nant repeats each and every all egations contai ned
within the First Count and nakes same a part hereof as if set forth at
| engt h herein.

2. During the investigation stage of this proceeding, the
respondent subm tted certain docunentation under cover letter of May
5, 2000.

3. Wthin the body of his May 5, 2000 cover letter, the
respondent averred that none of the twenty-one letters sent to M.
Mayo's clients constituted an unsolicited comrunication. Specifically,
t he respondent contended that in each case the foregoing letters were
only sent in response to inquiries nmade by the particular clients as
to the whereabouts of Ms. Deitch.

4. The respondent made the foregoing contentions, knowi ng them
to be false at least as to sone of the clients contacted.

5. Accordingly, the respondent's statenments in this regard

constitute a violation of RPC 8.1 (a).

Dat ed: (none) DISTRICT VIII ETHI CS COW TTEE

By /s/ C. Judson Ham in



ROBERT J. ZULLO, JR.
An Attorney at Law of New Jersey
7 Wrt Street
New Brunswi ck, New Jersey 08901
(732) 993-0300
DISTRICT VIII ETH CS COW TTEE : Suprenme Court of New Jersey
: District VIIl Ethics Conmttee
Conpl ai nant,
Docket No. VIII-00-006E
VS.
DI SCI PLI NARY ACTI ON
CARL D. GENSI B
Respondent, ; VERI FI ED ANSVER &
: REQUEST FOR HEARI NG

Carl D. Gensib, Esq. ("Respondent") by way of answer to the

Conpl aint of the District VIII Ethics Conmttee, says, as foll ows:
PRELI M NARY STATEMENT

It is inportant to recogni ze that the grievance that is the
subj ect of this Conplaint does not involve any allegation that the
Respondent injured a client through unethical behavior of any sort or
of any inproper conduct on the part of the Respondent during the
course of an attorney - client relationship. The grievance,
essentially, is an allegation by A Todd Mayo, Esq. ("M . Mayo") that
t he Respondent and his paralegal, Stacey Deitch, engaged in
i nappropriate conpetition’.

Respondent submts that the matter nust be viewed agai nst the
backdrop of the reality that real estate transactions, particularly

residential real estate transactions, although a significant profit

center for a law firm when done in volume, are not the excl usive

'This matter was the subject of a civil action: Mayo & Russ, P.A v. Stacey Deitch and
Carl D. Censib, Esq., Superior Court of New Jersey, Docket No. M D-C- 38-00.



province of attorneys in this state. Apart from South Jersey, where
title conpanies routinely close real estate transactions, here in
Central and Northern New Jersey independent persons with real estate
transacti onal experience are contracting with awers to perform pre-
cl osing, closing and post-closing services for a portion of the usual
and customary fee. In fact, this practice has evolved to the point
where the tables have turned against the |awers - sonme of whom are
now cutting deals with experienced real estate para-professionals with
their own book of business for a portion of the fees such para-

pr of essi onal s generate.

The Comm ttee should recognize that M. Mayo had such an
arrangenent with Stacey Deitch, a real estate paral egal whose
subsequent enpl oynment by Respondent precipitated first a fee
controversy, and then this Gievance.

RESPONSE TO GENERAL ALLEGATI ONS

1. Respondent admts the allegations of Paragraph 1.
2. Respondent admts the allegations of Paragraph 2.
FI RST COUNT
1. Respondent admts the allegations of Paragraph 1 of the
First Count.
2. Respondent denies the allegations of Paragraph 2 of the

First Count in that: (a) Stacey Deitch was an independent contractor
who engaged in the business of closing real estate transactions; (b)
Stacey Deitch maintained her primary place of business at her

resi dence, handled active files fromthat |ocation, and (c) generally

only attended closings at the offices of the attorneys with whom she



had a contractual relationship, including M. Myo. Under the terns of
her arrangement with M. Mayo, Stacey Deitch received $350.00 for a
purchase and $200.00 for a sale or re-finance. Only in the final few
nont hs of her association with M. Mayo was Stacey Deitch on M.
Mayo's payroll. Even then, her conpensation was determ ned by the
number of real estate closings that she generated for M. Mayo's | aw
of fice.

3. Respondent admts that Stacey Deitch began enploynent with
Respondent on February 11, 2000, but denies that Stacey Deitch
term nated her enploynment with M. Mayo on February 10, 2000. Rather,
after accepting an offer of enploynment with Respondent and giving M.
Mayo two (2) weeks notice on February 10, 2000, M. Mayo summarily
fired Stacey Deitch and required her to imediately | eave the office -
actually ushering her out the door - after overhearing her advise
certain real estate sal espersons with whom she had referra
rel ati onshi ps that she would soon be ending her association with M.
Mayo. The follow ng day, Stacy Deitch conplained to Respondent that
she woul d now not be conpensated for her files.

4. Respondent admts that he sent twenty-one (21) letters, as
is alleged in the second sentence of Paragraph 4 of the Conplaint.
Respondent considered the letters an announcenment. Respondent deni es,
based upon information provided by Stacey Deitch, that the persons to
whom the letters were addressed were, in any real sense, clients of
M. Mayo's in that the persons to whomthe letters were addressed had

initially contacted Stacey Deitch for real estate closing services.



None were clients of M. Mayo - independent of the business
relati onship that she had with him according to Stacey Deitch.

5. Respondent admts that he had no pre-existing relationship
with the individuals involved; Respondent submts, upon informtion
and belief, that Stacey Deitch, his then real estate paralegal, did
have such a pre-existing relationship; Respondent denies that the
conmuni cation was unsolicited in that he was advised that inquiries
were being nmade of M. Mayo's office as to the whereabouts of Stacey
Deitch and that M. Mayo's office was refusing to provide that
i nformati on; Respondent denies that his personal financial gain was a
significant notive for the communication, although the prospect of
| osi ng conpensati on was an issue for Stacey Deitch; Respondent neither
admts nor denies that the letters constituted contact or
conmuni cation concerning a "specific event” within the meaning of RPC
7.3 (b)(5) in that the open real estate files under consideration here
woul d seemto be entirely different in nature than the type of
specific event - a mass di saster event - that is the subject of RPC
7.3(b)(4). Respondent does not know whet her or not pending real estate
closings constitute specific events within the intendnent of the Rule.
In Matter of Caola, 117 N.J. 108 (1989), an unsolicited, blatantly
false and m sleading letter was sent to a prospective client
concerning a specific event - the prospective client's recent crim nal
i ndictnment. In Shapero v. Kentucky Bar Association, 486 U S. 466
(1988), the advertising activity there sought to be proscribed
(unsuccessfully) involved unsolicited conmuni cations to nortgage

forecl osure defendants. Matter of Anis, 126 N. J. 448 (1993) and Matter



of Ravich, Koster, Tobin, 155 N.J. 357 (1998), the Pan Am Flight 103
crash over Lockerbie, Scotland and the gas |ine explosion at the

Dur ham Wbods apartnment conplex in Edison, respectively, involved nmass
di saster events. Nevertheless, two conmon elenents in these cases are:
(a) the happening of an event that would render the prospective client
nore vul nerable, nentally or enotionally, than m ght otherw se be the
case and (b) no pre-existing relationship whatsoever between the
solicitor and the prospective client. Those el enents are not present

in this case.

6. Respondent admts the allegations of Paragraph 6.
7. Respondent admts the allegations of Paragraph 7.
8. Respondent admts the allegations of Paragraph 8.
9. Respondent denies that the sending of the letters

constituted a violation of RPC 7.3(a) and (b)(5) in that Respondent
did not consider the comunication to be unsolicited and letters were
directed only to persons who were regarded by his paral egal, Stacey
Deitch, as her clients under the then-term nated contractua
arrangenent that had existed between Stacey Deitch and M. Mayo. The
persons invol ved were not prospective clients; they were current
clients of Respondent's newly associ ated real estate paral egal. Law
firms break up frequently.

When t hey do, departing |awers comrunicate the fact that they are

| eaving ( or have left) to existing (or fornmer) clients and sone
clients are persuaded to follow the departing |awers. This case seens
no different. If this is was ethical violation, Respondent was not

cogni zant of it.



AFFI RVATI VE DEFENSES

1. The First Count pleads a violation of RPC 7.3.(a)(5)(i)-
(iii1) - an advertising violation that, pursuant to R I:19A-4(a), is
subj ect to consideration solely by the Advertising Commttee. (See
al so, Petition of Felneister & Isaacs, 104 N.J. 515 (1986).
Accordingly, the District VIIl Ethics Commttee |acks jurisdiction
over the First Count of the Conplaint and the First Count fails to
state a claimupon which relief can be granted.

2. The letters formng the basis of the First Count of the
Conpl ai nt constitute commercial speech protected under Article | of
the Constitution of the United States. Bates v. State Bar of Arizona,
433 U.S. 350, (1977); Peel v. Attorney Disciplinary Conm, 496 U. S.
91, (1990); Zauderer v. Ofice of Disciplinary Counsel, 471 U.S. 626,
(1985); Central Hudson Gas & Elec. v. Public Service Comm, 447 U. S.
557, (1980).

VWHEREFORE, Respondent respectfully requests that the First Count
of the Conpl aint be dism ssed.

SECOND COUNT

1. Respondent reavers his responses to the allegations nmade in
the First Count, as if fully set forth herein.

2. Respondent admts the matters alleged in Paragraph 2 of the
Second Count .

3. Respondent admts that in his letter dated May 5, 2000 to
Craig M Terkowitz, Esq. and Lorraine K. Barnett, Respondent wrote,

the follow ng:



"... an announcenent was sent out only to those
i ndi vidual s who had attenpted to or had gotten in
touch with Stacey Deitch."

4. Respondent denies the matters all eged in Paragraph 4.
Respondent was inforned and believes that the letters that are the
subj ect of the First Count of the Conplaint were sent to persons
identified on a list prepared by Stacey Deitch herself from
i nformati on mai ntained on her honme conputer. At the time of those
|l etters and the May 5, 2000 letter, Respondent understood that al
names on the list represented persons who had contacted Stacey Deitch
or attenpted to contact Stacey Deitch, either through real estate
sal es persons or directly. Al names on the list in fact represented
persons whom Stacey Deitch regarded as clients of hers, under the
terms of the contractual arrangenent that had exi sted between her and
M. Mayo. Respondent neverthel ess believed the statenment to be true on
February 11, 2000, February 14, 2000 and May 5, 2000.

5. Accordi ngly, Respondent denies any violation of RPC 8.1 (a)
in that he did not know ngly make a fal se statement of material fact.

AFFI RMATI VE DEFENSES

1. R 1: 19A-4(h) provides that when the ethical issues presented
I nvol ve advertising and other communi cations within the jurisdiction
of the Advertising Conmttee the First Count, and al so other ethical
I ssues - the Second Count, the Advertising Commttee shall take
jurisdiction of the entire matter. Accordingly, the District VIII
Ethics Commttee | acks jurisdiction over the Second Count and the

Second Count fails to state a clai mupon which relief can be granted.



VWHEREFORE, Respondent respectfully requests that the Second Count
of the Conpl aint be dism ssed.
REQUEST FOR HEARI NG
Respondent respectfully requests a hearing on the charges.
Respectfully subnmtted,
/s/ Robert J. Zullo, Jr.

Attorney for Respondent

VERI FI CATI ON

1. | am the Respondent in the above entitled action.

2. The contents of the above Answer are true to the best of ny
knowl edge and belief.

3. | certify that the above statements nade by me are true. |
am aware that if any of the foregoing statenments made by ne are
willfully false I am subject to punishnent.

Dat ed: February 23, 2001 /s/ Carl D. Gensib, Esq.

CERTI FI CATI ON OF SERVI CE
On February 23, 2001, | served a copy of the within Verified
Answer and Request for Hearing via regular U S. mail as follows:
(i) Original and one (1) copy to:
Brian D. Gllet, Esg.
O fice of Attorney Ethics
Hughes Justi ce Conpl ex

P. O. Box 963
Trenton, New Jersey 08625



(ii) Six (6) copies to:

Manny Gerstein, Esq., Secretary
1901 Hi ghway 27

P. O. Box 356

Edi son, New Jersey 08818

(ii1) One (1) copy to:

Craig M Terkowitz, Esq., Vice Chair
District VIIl Ethics Commttee

c/o Law O fices of Lorraine K. Barnett
200 Centennial Avenue, Suite 205

P. O. Box 1487

Pi scat away, New Jersey 08855-1487

(iv) One (1) copy to:
Janet Brownlee MIler, Statew de Coordi nator
O fice of Attorney Ethics
Hughes Justi ce Conpl ex

P. O. Box 963
Trenton, New Jersey 08625

| certify that the foregoing statenents are true. | am aware that
if any of the foregoing statements are willfully false, | am subject

to puni shnent.

Dat ed: February 23, 2001 /'s/ Robert J. Zullo, Jr., Esqg.



SUPREME COURT OF NEW JERSEY
DISTRICT VIII ETHI CS COW TTEE

DI STRICT VIIl ETH CS COW TTEE,
DOCKET NO. VII1-00-006E

Conpl ai nant,

VS.
DI SCI PLI NARY ACTI ON

CARL D. GENSI B, ESQ
TRANSCRI PT OF PROCEEDI NGS

Respondent .

Hel d at

M DDLESEX COUNTY COURTHOUSE
1 JFK SQUARE

NEW BRUNSW CK, NEW JERSEY
THURSDAY, OCTOBER 3, 2002
10: 15 A M

BEFORE:
C. JUDSON HAMLI N, ESQ - CHAI RVAN
MARC BRESSLER
JERRALD KAPLAN

APPEARANCES:

JULIUS J. FEINSON, ESQ., PRESENTER
PATRI CK J. BRADSHAW ESQ., ATTORNEY FOR RESPONDENT

ALSO PRESENT:

A. TODD MAYO, ESQ
CARL D. GENSI B, ESQ.
Reported by:

SANDRA A. BYBEL, C.S. R

REPORTI NG SERVI CES ARRANGED THROUGH

VERI TEXT/ NEW JERSEY REPORTI NG COWPANY, L.L.C
Kabot Battaglia & Hammer - Subur ban Short hand
Waga & Spinelli - Arthur Frannicola, CSR
25B Vreel and Road
Suite 301



Fl or ham Park, N.J. 07932
Tel: (973) 410-4040 Fax: (973) 410-1313



MR. HAMLIN: The record will reflect after consideration of
the nmotion to dismss by the presenter, the Comm ttee has
consi dered the respective nmerits and is in concurrence on the
follow ng findings.

Todd Mayo and Carl Gensib are both attorneys of |aw of the
State of New Jersey. M. Mayo was the original conplainant. This
is not a situation of a client who has suffered some |oss or claim
maki ng a cl ai m agai nst i nproper activity on behalf of an attorney,
rather it’s a dispute between two attorneys frankly over the
di versi on of busi ness.

Specifically, the Committee and the Panel concludes that M.
CGensi b apparently hired away a paral egal that was enployed by M.
Mayo. The paral egal apparently had working relationships with
real estate interests which provided a fairly steady flow of rea
estate business to an attorney by whom she was enpl oyed.

The dispute resulted in a lawsuit which was entitled Mayo and
Russ versus Stacey Deitch, D-E-1-T-C-H, and Carl Gensib, Esq. and
t hat bore a Superior Court docket nunber M D-C-38 which was a
di spute over fees as a result of the severance. That matter was
am cably settled between the attorneys. This conplaint, which was
filed by M. Mayo, continued.

In the course of the investigation the presenter of the
conpl ai nt reached the conclusion that the letter mailed by M.

CGensi b was possibly violative of the rules only by not including a



particul ar sentence which advised that the choice of attorney
shoul d be given careful consideration.

The second count had to deal with an unspecified allegation
that one of the letters may have been mailed at a different tine
t han was indicated by the respondent in the course of the
i nvestigation.

After further investigation, the presenter, M. Feinson, has
concl uded that the heavy burden of proving guilt by clear and
convi nci ng evidence could not be met, and in any event, no public
injury occurred, no person suffered any | oss, and under the
circunst ances and under the applicable rules decided to nake a
nmotion to dism ss.

The Comm ttee has considered it, the Panel has considered it
rather, and we are prepared to dism ss the conplaint.

Are those findings in accordance with the Commttee or the
Panel ?

MR. KAPLAN: Yes.

MR. BRESSLER: Yes.

MR. HAMLIN: So ruled. Let ne go get themin.

(The participants are called in)

MR. HAMLIN:. The record will reflect that all parties are back
in the presence of the Panel.

Gentl emen, the Panel has considered the application of M.

Fei nson and we have unani nously agreed that the dism ssal is an



appropriate resolution of this matter. W have granted the
application.

We will forward our findings to the Commttee and the matter
wi Il be concl uded.

MR. MAYO. Thank you.

MR. GENSI B: Thank you.

MR. HAMLIN: Thank you very nuch

CERTI FI CATE OF OFFI CER

I, SANDRA A. BYBEL, a Certified Shorthand Reporter and Notary
Public of the State of New Jersey, do hereby certify that prior to
t he commencenent of the exam nation the witness was duly sworn by
me.

| do further certify that the foregoing is a true and
accurate transcript of the testinony as taken stenographically by
and before nme at the tine, place and on the date hereinbefore set
forth.

| do further certify that | amneither a relative nor
enpl oyee nor attorney nor counsel of any of the parties involved,

and that I amnot financially interested in the action.

/'s/ Sandra A. Bybel

Notary Public of the State of New Jersey
My Conm ssi on expires 06/ 26/ 07

CSR Li cense No. 30Xl 00058300
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