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P. 0. Box 6900; 660 Newark Avenue, Suite 200
Jersey City, New Jersey 07306

(201) 798-2400

D STRICT VI ETH CS COW TTEE
DOCKET NO VI -02-022E

Conpl ai nant E VI - 02- 029E
vs. E DI SCI PLI NARY ACTI ON
CHARLES T. HUTCHINS, ESQ . COVPLAINT
Respondent , .

District VI Ethics Coomittee by way of conplaint agai nst
respondent, says:
CENERAL ALLEGATI ONS
1. Charles T. Hutchins (hereinafter “Respondent”) was admtted
to the Bar of this State in 1998.
2. Respondent maintains |aw offices at National Check Control,
55 Hartz Way, Suite 202, Secaucus, New Jersey 07094.

FI RST COUNT
(Al exi s K. Vorhaus)

1. Respondent represents National Check Control who was
attenpting to collect funds due fromAlexis K. Vorhaus in the alleged
amount of $165. 57.

2. The anount clai med due from Al exis K Vorhaus by Nati onal

Check Control is disputed by the parties.



3. In an effort to collect the funds due from Al exis K

Vor haus, Respondent sent grievant correspondence dated January 15,

2002.
4. The January 15, 2002, correspondence threatened crim nal
char ges.
5. The purpose of threatening crimnal charges was to obtain an

i nproper advantage in a civil matter.
6. Respondent’ s conduct and the statenents nmade in the January
15, 2002, correspondence violate RPC 3.4(q9).

SECOND COUNT
(Ross Kuha)

1. Respondent represents National Check Control who was
attenpting to collect funds due from Ross Kuha in the all eged anount
of $494.11.

2. The anount cl ai med due from Ross Kuha by National Check
Control is disputed by the parties.

3. In an effort to collect the funds due from Ross Kuha,

Respondent sent grievant correspondence dated April 13, 2002.

4. The April 13, 2002, correspondence threatened crim nal
char ges.
5. The purpose of threatening crimnal charges was to obtain an

i nproper advantage in a civil matter.
6. Respondent’ s conduct and the statenents made in the Apri
13, 2002, correspondence violate RPC 3.4(q9).

WHEREFORE, Respondent shoul d be di sci plined.



D STRICT VI ETH CS COW TTEE

DATED: 09/ 20/ 02 /sl Marc Keane, Esq.



Charles T. Hutchins, Esq.
55 Hartz Way, Suite 202
Secaucus, New Jersey 07094
(20) 867-6700 x 221

D STRICT VI ETH CS COW TTEE
Conpl ai nant
VS.
CHARLES T. HUTCHI NS, ESQ.

Respondent

Respondent Charles T. Hutchins,

Conpl ai nt st at es:

DOCKET NO VI -02-022E
VI - 02-029E

DI SCI PLI NARY ACTI ON
ANSVER TO DI SCI PLI NARY

ACTI ON COVPLAI NT FCOR
STANDARD M SCONDUCT

Esq., by way of answer to the

GENERAL ALLEGATI ONS

1. Respondent admits the allegations in Paragraph 1 and 2 of

the General Allegations.

FI RST COUNT

(Al exi s K. Vorhaus)

1. Respondent admits be sent a demand letter to Alexis K

Vor haus (“Ms. Vorhaus”) on January 15, 2002.

2. Respondent admits that be was seeking restitution from Ms.

Vor haus for a NSF check (#125) she wote to Disc Jockey on July 26

2000.

3. Respondent denies that Ms. Vorhaus, or anyone el se on her

behal f, disputed the anobunt owed to National Check Control or to

Respondent .



4. Respondent deni es the | anguage of the demand |etter
contained an inperm ssible threat of crimnal charges.

5. Respondent deni es the purpose of the |anguage of the demand
letter was constructed to gain an inproper advantage in a civil
matter.

6. Respondent denies the January 15, 2002 demand letter
| anguage violates RPC 3.4(g).

SECOND COUNT
(Ross Kuha)

1. Respondent admts he sent a demand letter to Ross Kuha (“M.
Kuha”) on April 13, 2002.

2. Respondent admits that he was seeking restitution from M.
Kuha for a NSF check (# 1007) he wote to Tires Plus Col unbia Heights
(“Tires Plus”) on May 21, 1999.

3. Respondent admts that M. Kuha clains he nade restitution
for this check to Tires Plus directly in 1997. However, the check for
whi ch National Check Control sought restitution was not witten unti
May 21, 1999.

4. Respondent deni es the | anguage of the demand | etter
contained an inperm ssible threat of crimnal charges.

5. Respondent deni es the purpose of the |anguage of the demand
letter was constructed to gain an inproper advantage in a civil
matter.

6. Respondent denies the April 13, 2002 denand |l etter |anguage

vi ol ates RPC 3.4(Q).



ARGUVMENT
The Conpl ai nt suggests that Respondent’s conduct, specifically
the | anguage used in his demand letters sent to Ms. Vorhaus and M.
Kuha, violates RPC 3.4(g). The demand |l etter |anguage at issue is
presented in its entirety bel ow

“l have been retained by the above—+eferenced
client to assess the possibility of taking |egal
action against you. This nmatter involves the

i ssuance of fraudul ent checks. Issuance of
fraudul ent checks is a violation of crimnal state
statute. The law provides ny client with certain
|l egal renmedies to enforce their claim They may
file a crimnal conplaint with local authorities
seeking crimnal charges against you. If you are
prosecuted and convicted, you may have a permanent
crimnal record. If my client decides to sue
civilly you may receive a sumons at honme or work
that may require a court appearance. Losing the

| awsuit may allow the court to order garnishnments
of your wages, attachnent of bank accounts and

sei zure of property.

This nmatter was previously placed with a
col l ection agency that nade nunerous unsuccessf ul
efforts at a resolution. This is a serious matter

i nvol ving possible violation of state |aw and w ||
be your | ast opportunity for am cable resol ution.
THE CHO CE IS YOURS. You can avoid the possibility
of the aforenentioned crimnal and/or civil action
only by paying the total anount due within 10
days.”

RPG 3.4(g) provides that “a | awer shall not present, participate
in presenting, or threaten to present crimnal charges to obtain an
i nproper advantage in a civil matter.” The Conpl ai nt contends that

“merely making reference to the crimnal sanctions is a violation of

RPC 3.4(g).” However, in Advisory Comm Op. 626 (April 20, 1989), the



commttee exam ned two questions: First, “lIs reference to a possible
conviction of a crimnal offense an i nproper coercive neans of
securing a benefit for one’s client, RPC 1.2(d); prejudicial to the
adm nistration of justice, RPC 8.4(d); or the use of a fal se statenent
or failure to disclose a material fact to a third person, RPC
4.1(a)(1) and (2)?" Second, “Does such a letter constitute a neans to
enbarrass or burden a third person in violation of RPC 4.4 or to
obtain an inproper advantage for one’'s client in a civil matter?”

The comm ttee considered “the propriety of an attorney sending a
letter on behalf of a client inviting the recipient to subscribe to
the client’s cable television service into which the recipient has
tapped w thout contract or paynent. The letter in question would
advise the recipient that the acquisition or use of said service
wi t hout paynent may subject the individual to a conviction under
N.J.S. A 2C 20-8(e), which is punishable by up to six nonths in jai
and a fine of up to $1,000.00.” The conmittee concluded that:

“Where a “claimletter” of this nature states
facts accurately, there cannot be a violation of
RPC 4.1(a) or RPC 8.4(c) or (d). Assum ng the
facts have been stated accurately, no “inproper”
advantage i s being sought. The client asks only
for his proper due under quantum nmeruit principles
of ancient respect. Consequently, there is also no
i npropriety under RPC 1.2(d).

W are m ndful of the need to protect the public
from unreasonabl e and oppressi ve conduct in the
pursuit of lawful clains. W also reiterate that
the principles applied in our Opinion 347, 99

N.J.L.J. 715 (1976) and Opi nion 551, supra.,
remai n vi abl e.



When a “claimletter” makes the observation that
the conduct of the third party may result in a
crimnal conviction, and there is no threat to
di sclose the alleged crine to the public
authority, the communi cation does not go far
enough to constitute an effort to enbarrass. See
Opi ni on 551, supra.”

The instant Conpl aint does not indicate that Respondent’s letter
contai ned any m sstatenents of fact. Both Ms. Vorhaus and M. Kuha
wrote NSF checks. After nore than 18 nonths, both individuals had
failed to nmake restitution. Both Col orado! and M nnesota? state
statutes define this conduct as the crinme of check fraud, and provide
for the penalties of incarceration and fines.

The Respondent’s letter did not falsely indicate that he had
filed a crimnal conplaint against either Ms. Vorhaus or M. Kuha. The
letter did not indicate that he had participated in the presentation
of a crimnal conplaint against either bad check witer. Additionally,
the statenment in the letter - “They may file a crimnal conplaint with
| ocal authorities seeking crimnal charges agai nst you” —does not
constitute a threat to file a crimnal charge. Rather, it discusses
one of the legal options avail able to Respondent’s clients. Additional
| egal options were al so presented.

In Advisory Comm Op. 347 (August 12, 1976), the committee

exam ned the question of the propriety of an attorney assisting in the

'Section 18-5-512 of the Colorado Criminal Code provides that nonpaynent of a check
is prima facie evidence of intent to conmt check fraud, and is punishable as a d ass
3 misdeneanor, with three to twelve nonths in jail, and/or a fine of $250 to $1000.
2Section 609.535 of the Mnnesota Criminal Code provides that the issuance of a check
that is dishonored (and restitution not nade) may be sentenced up to 90 days in
prison and up to $700 in fines.



bringing of crimnal charges for his client against an adversary that
all egedly owed his client noney - at least until a civil matter that
was before the court was conpleted. (enphasis added). The conmttee,
cited to Drinker, Legal Ethics, 153 (1953), which held that a | awer
“may not threaten a crimnal action or disciplinary proceedings in
order to effect a civil settlenent....” (enphasis added).

Al so, in Advisory Comm Op. 347, the conmttee cited to In re
Cohn, 46 N.J. 202 (1966), where an attorney represented a tavern
owner. A patron fell in front of the tavern, injured herself and, with
her husband, sued the tavern. (enphasis added). Wen it was | earned
that Plaintiffs’ marriage was invalid, the tavern owner’s attorney
assi sted, cooperated and participated in filing of crimnal charges so
as to obtain an advantage in the civil suit, - to persuade the injured
woman to discontinue her suit. The court suspended the attorney for
one year.

The commttee also cited to In re Krieger, 48 N. J. 186 (1966),
where an attorney that represented a plaintiff in civil litigation -
initiated crimnal prosecution against a witness to achieve favorable
result in the civil action. (enphasis added). The Court held his
conduct unethical and suspended himfor three nonths. The commttee
added “there is no question but that it has al ways been unethical for
a lawer to threaten or to prosecute crimnal action in order to
effect a civil settlenent,” and that “he nust not, during the pendency

of the civil action, threaten crimnal action or participate in the



filing of crimnal proceedings to force a settlenment of the civil
suit. Such conduct would clearly violate DR 7-105.” (DR 7-105 being
the predecessor to RPC 3.4(g)) (enphasis added).

The common thread in each of these fact situations - in Advisory
Comm Op. 347, in Drinker, Legal Ethics, In re Cohn, and In re Krieger
is that each related to the filing of a crimnal conplaint where the
conplaint was used to gain |everage (the inproper advantage) in a pre-
existing civil case. No civil case has been brought against either M.
Vor haus or M. Kuha, so there is no “civil matter” wherein an inproper
advant age i s being sought. Respondent is unaware of any civil
conplaints that have been filed by his clients in the |ast 33 nonths.
seeking civil judgnents against individuals that wite bad checks is a
waste of tinme and noney —as these individuals are frequently judgnent
pr oof .

CONCLUSI ON

The clear intent of RPC 3.4(g) is to prohibit the filing or
threat of filing a crimnal conplaint agai nst an adversary to gain an
i nproper advantage in an existing civil suit. The discussion of |egal
remedi es avail able to Respondent’s clients, (1) where no crim nal
conpl aint has been filed by Respondent, (2) where Respondent has not
participated in presenting a crimnal conplaint, (3) where no threat
was made by Respondent to file a crimnal conplaint, (4) where no
civil action has been initiated, and (5) where the facts have been

accurately presented, does not inplicate any ethical issues. The



| anguage of Respondent’s letters to Ms. Vorhaus and to M. Kuha does
not violate RPC 3.4(g). There is no basis for disciplinary action
agai nst the Respondent, and this matter should be di sm ssed.

Dated this 15'" day of October 2002.

/s/ CHARLES T. HUTCHI NS, ESQ
Respondent, Appearing Pro Se

VERI FI CATI ON OF ANSVER TO COVPLAI NT &
REQUEST FOR HEARI NG ON CHARGES

|, Charles T. Hutchins, hereby certify and verify that the
statenents and representations contained in the attached Answer to
Vor haus/ Kuha Conpl aint are true and correct to the best of ny
know edge, information and belief. | amaware that if any of the
foregoing statenments made by ne are willfully false, | amsubject to
puni shnent .

| hereby request a hearing on the charges contained in the above-
referenced Conpl ai nt.

Dated this 15'" day of October 2002.

/'s/ CHARLES T. HUTCHI NS, ESQ
Respondent, Appearing Pro Se



DI STRICT VI ETH CS COW TTEE
DOCKET NGO VI-03-013E
: VI -03- 014E
Conpl ai nant X VI -03-015E
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: VI -03- 021E
VS. : VI -03-022E
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: VI - 03- 039E
CHARLES T. HUTCHI NS, ESQ : VI - 03- 040E
: VI -02- 022E
Respondent : VI - 02- 029E
: VI - 02- 030E
VI - 02- 031E
VI - 02- 032E
DRB- 04-228

DI SCI PLI NARY ACTI ON

HEARI NG REPORT RECOMVENDI NG
REPRI MANT

TO THE HONORABLE CHAI R AND THE MEMBERS OF THE DI SCI PLI NARY REVI EW
BOARD:

The District VI Ethics Commttee Hearing Panel respectfully
shows:

| . PROCEDURAL HI STORY

1. Respondent was admtted to the Bar of the State of New
Jersey in 1998 and is engaged in the practice of law at 165 Louis
Street, Secaucus, Hudson County, New Jersey.

2. Formal ethics conplaints were filed with the District Vi

Ethics Conmittee and were served upon respondent. (Exhibit Cl and C3).



3. Respondent’s answers thereto have been marked as Exhi bit C2,
C4 and C7.

4. On April 16, 2004, a formal hearing was held on the
foregoing charges before this hearing panel consisting of Lawence
Si ndoni, Esqg., Chair, Janes P. Flynn, Esq., Attorney nenber, and Rene
R Escobar, Public nenber. Respondent appeared pro se and the matter
was presented by Jeffrey R Jablonski, Esq. The parties executed a
stipulation of facts, attached hereto as Exhibit C8. The parties al so
agreed to dismss the matter of VI-03-040E (Daniel Drigot), the Tenth
Count of the conplaint (Exhibit Cl). Al Exhibits have been included
herew t h.

[ 1. SYNOPSI S OF ALLEGATI ONS

5. The formal conplaints filed in this matter charged respondent
with ethical msconduct in violation of RP.C. 3.4(g). This canon
provi des that:

A | awyer shall not present, participate in
presenting or threaten to present crimnal charges

to obtain an inproper advantage in a civil matter.

I11. FINDINGS OF FACT AND CONCLUSI ONS

6. As a result of reviewing the testinony and exhibits, the
heari ng panel makes the follow ng ‘factual findings and concl usi ons:
The relevant facts in this mtter were stipulated to by the parties.
(Exhi bit C8). Respondent acknow edges that he nmailed to each of the

grievants letters which read as foll ows:



Dear (Name of Individual Gievant):

| have been retained to assess the possibility of
taking | egal action against you. This mater

i nvol ves the issuance of fraudul ent checks.

| ssuance of fraudul ent checks is violation of
crimnal state statute. The | aw provides certain

| egal renedies to enforce these clains. A crimna
conplaint may be filed with local authorities
seeking crimnal charges against you. If you are
prosecut ed and convicted, you nay have a per manent
crimnal record. If it is decided to sue civilly,
you nmay receive a sunmons at home or work that may
require a court appearance. Losing the |awsuit may
allow the court to order garnishnent of your

wages, attachnment of bank accounts and seizure of

property.
This matter was previously placed with a
col | ection agency that nade nunerous unsuccessf ul
efforts at a resolution. THE CHO CE | S YOURS. You
can avoid the possibility of the aforenentioned
crimnal and/or civil action only by paying the
total anmount due within 10 days.
Pl ease be gui ded accordingly.
Si ncerely,
Charles T. Hutchins
(201) 867- 6700 EXT. 200
At issue in this nmatter is whether respondent has conmtted
et hical m sconduct by “threaten[ing] to present crimnal charges to
obtain an i nproper advantage in a civil matter.” R P.C. 3.4(g). This
panel concludes that ethical m sconduct has occurred.
Respondent’s | etter nakes clear that he has “been retained to
assess the possibility of taking | egal action against {each
grievant].” Wile informng the grievants of the civil renedies

avail able to his client, Respondent also inforns each grievant that

the renedies available to his client include the filing of a “crimna



conplaint. . . with local authorities seeking crimnal charge agai nst

you.” In an effort to pronpt the grievants to pay the bal ance sought
by his client, respondent then states that they “can avoid the
possibility of the aforenentioned crimnal and/or civil action only by
payi ng the total anmpunt due within 10 days.”

A reasonabl e person in receipt of such a letter would be led to
believe that it was a threat to file a crimnal conplaint against them
i f paynment was not made within the ten day period. However, a | awer
is prohibited fromusing “coercive tactics of threatening a crim nal
action in order to effect a civil settlenent.” In re Dworkin, 16 N.J.
455, 456 (1954). See also In re Barrett, 88 N. J. 450, 453 (1982)
(Attorney’'s letter informng that “we are al so pursuing the

possibility of crimnal action...” constituted a threat to present
crimnal charges to obtain an inproper advantage in a civil matter.)
Respondent cl ai med that no ethical m sconduct occurred, raising
several defenses, all of which are rejected by the panel. Each defense
I s di scussed bel ow.
Respondent argued, citing and relying on ACPE Opi nion 626
(Revel ation of Possible Crimnal Violation In Solicitation of Business
For Client, 4/20/89) that his conduct did not rise to the |level of a
violation of RP.C. 3.4(g). Opinion 626 discussed “the propriety of an
attorney sending a letter on behalf of a client inviting the recipient

to subscribe to the client’s cable television service into which the

reci pi ent has tapped wi thout contract or paynment.” The letter would



advi se that “the acquisition or use of said service w thout paynent
may subject the individual to a conviction under N.J.S. A 2c:20-8(e),
whi ch is punishable by up to six nonths in jail and a fine of up to
$1, 000.00.” The Committee reasoned that no inpropriety would occur
assum ng the letter had stated the facts accurately; the letter only
sought recovery under a theory of quantumneruit. That Ethics Opinion
did not cite or discuss the RPC, or the forerunner of the RPC, at

I ssue here.

In the present matters, respondent clainms he only sought a
recovery through quantum neruit for his client. However, it is
doubtful that such a theory is applicable. Quantumneruit is “[a]n
equi tabl e doctrine, based on the concept that no one who benefits by
the |l abor and materials of another should be unjustly enriched

thereby...” Blacks Law Dic., 5th Ed. Unlike the cable conpany referred
to in Opinion 626, respondent’s client is not the provider of goods or
services. According to respondent’s testinony, his client engages in

t he purchase of unpaid checks at a discount and then seeks to coll ect

t he bal ance due fromthe debtors. In addition, the letter discussed in
Opi nion 626 only advised the recipient that the conduct constituted a

crimnal violation. Respondent’s letter goes well beyond nerely

stating what the lawis. It contains the threat of crimna

proceedings in ten days if the bal ance cl aimed due is not paid.



Respondent al so seeks to draw a distinction between his conduct
and the | anguage of R P.C. 3.4(g), arguing that his conduct fails to
rise to the level of a violation. To address his argunent, the
| anguage of the rule is re-stated:

A | awyer shall not present, participate in
presenting or threaten to present crimnal charges
to obtain an inproper advantage in a civil matter.

First respondent argues that the rule does not prohibit the
threat of the use of crimnal charges in all cases, rather, only in
t hose where an “inproper” advantage is sought. Respondent’s position
thus seens to inply that there are circunstances in which the threat
of crimnal charges nay be used to obtain a “proper” advant age.
However, this panel is unaware of any cases draw ng such a
distinction. Instead, this panel believes that the rel evant judici al
authority and ethics opinion stand for the proposition that there are
no circunmstances where the use of a threat of crimnal proceedi ngs can
be viewed as “proper”. Indeed, the very act of threatening crim nal
charges to obtain an advantage in a civil matter constitutes an
i nproper advantage, and that is how the rule has been interpreted.

Second, respondent argues that he did not violate the rule
because there was never any civil litigation pending against the
grievants when he forwarded the letters to them Accordingly,
respondent interprets the prohibition on gaining an inproper advantage
inacivil matter as requiring a threat to be nade after a civil

conpl aint has been filed. Respondent cites ACPE Opi ni on 347



(Threatening Crimnal Prosecution To Aid Givil Action, 8/12/76),
arguing that it defines the boundaries of R P.C. 3.4(g), sonehow
limting the scope of the rule to circunstances where a civil action
has been fil ed.

Thi s panel disagrees with the distinction and finds that neither
the cited opinion, nor the plain |anguage of RP.C. 3.4(g) limt
applicability to circunmstances involving civil litigation. First, the
cited opinion focuses solely on one inquiry made by an attorney in a
case where there happened to be civil litigation present. The
Commi ttee’s concl usion denonstrates the opinion was narrow y focused
on answering the question presented. The Conmttee states that “[i]n
the present inquiry, the lawer owes a duty to his client and the
court to take steps to correct the situation as soon as possible.”
Not hing in the opinion gives any indication that a limtation is being
| nposed on the phrase “civil matter” appearing in R P.C. 3.4(g).

In addition, respondent’s position is undercut by the very
authority relied on by the Conmttee issuing the opinion. The
Committee cites, in re Dworkin, supra, to support its conclusion. An
ethical violation occurred in Darkin notw thstanding the fact that
there was no civil litigation pending. 16 N.J at 456.

Finally Respondent’s position is troubling in that, if one
accepts his claimthat litigation is required before there can be a
violation of RP.C. 3.4(g), attorneys engaged in collection practice

woul d never be subject to the rule, so long as they don't file a civil



conpl ai nt. I ndeed, under respondent’s interpretation, an attorney who
threatens to bring crimnal charges against a person that is
considering suing the lawer’s client would be absol ved from ethica
puni shmrent because no conplaint was filed-the very result that the
threat was intended to bring about. Moreover, under respondent’s
interpretation, it would be a rule applicable only in the litigation
context, and this rule surely was neant to prevent attorneys from
usi ng such threats as | everage in contract negotiations and ot her non-
litigated “civil matters.”

Thi s panel having found that ethical m sconduct has occurred,
recomrends that respondent be disciplined consistent with the O der
entered by the Suprene Court on Septenber 16, 2003. Respondent shoul d
t hus be reprimanded. This panel does not reconmmend any harsher
discipline since it was established at the hearing that respondent
stopped using the letter at issue once he received the Suprene Court
Or der.

| V. DETERM NATI ON

The panel has carefully considered and reviewed the testinony and
evi dence and has concl uded that respondent’s conduct constituted
et hical m sconduct in violation of R P.C. 3.4(g). For the reasons set
forth above, the panel recomends that respondent be reprimanded.

Panel i sts reconmendi ng repri mand:

Lawr ence Sindoni, Esq., Chair

James P. Flynn, Esqg., Attorney nenber, and
Rene R Escobar, Public nmenber



Respectful ly subm tted,
DI STRICT VI ETHI CS COW TTEE

/s/ Law ence Sindoni, Esq.
Heari ng Panel Chair
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