
Dennis J. Smith, Esq., Presenter SUPREME COURT OF NEW JERSEY
c/o Clancy, Callahan & Smith DISTRICT V-C ETHICS COMMITTEE
103 Eisenhower Parkway DOCKET NO.: VC-00-10E
Roseland, NJ 07068
(973) 403-8300

DISTRICT V-C ETHICS COMMITTEE, :
:

Complainant, : DISCIPLINARY ACTION
:

vs. : COMPLAINT FOR MISCONDUCT
: R. 1:20-4

CAROL STERN :
:

Respondent, :

District V-C Ethics Committee by way of complaint against
Respondent, says:

GENERAL ALLEGATIONS

1. Carol Stern (hereinafter, "Respondent") was admitted to

the Bar of this state in 1980.

2. Respondent maintains law offices c/o McCarter & English,

Gateway 4, Newark, New Jersey 07102.

FIRST COUNT

(David Schlussel)

1. In or about July 1999, Respondent represented Canada Life

Assurance Company, with respect to an Agreement for Sale

between Canada Life Assurance Company and 440 Main,

L.L.C. ("the Contract").



2. Respondent was assisted in this representation by Nancy

Foley, Esq., an Associate.

3. The Contract provided that at closing, a purchase money

note and mortgage was to be executed by 440 Main, L.L.C.

("the Purchaser") to the order of Canada Life Assurance

Company ("the Seller") in the amount of $2,000,000.00.

4. Pursuant to Paragraph 22 of the Contract, "all customary

and reasonable fees of Seller's legal counsel in

preparing, negotiating, and finalizing the mortgage loan

documents shall be paid for by Purchaser at the Closing."

5. The closing, under the Contract, occurred on September

24, 1999. Respondent was not present at the closing, but

her Associate, Nancy Foley, Esq., was.

6. At the closing, a dispute arose between the Seller and

the Purchaser ("the Dispute") with respect to the amount

of the bill for legal services and disbursements

submitted by Respondent, on behalf of McCarter & English

to the Purchaser.

7. The Dispute was not resolved on the date of closing, and

the amount of the disputed bill remained in the attorney

trust account of McCarter & English upon the conclusion

of the closing ("the Escrow Funds"). The Escrow Funds

formed a part of the monies which Seller had wired into



the trust account of McCarter & English prior to the

closing.

8. At closing, the Grievant requested an itemized bill for

the legal fees and disbursements, but Respondent's

Associate, Nancy Foley, Esq., refused to provide same,

indicating that the existing bill contained privileged

information between McCarter & English and the Seller.

Ms. Foley, however, did promise to provide the Purchaser

with a redacted bill subsequently.

9. Ms. Nancy Foley subsequently prepared a redacted bill and

provided same to Respondent on September 27, 1999. Ms.

Foley advised Respondent as to what had happened at the

closing, and advised Respondent that Respondent would

most likely receive a call from the Grievant or his

attorney regarding legal fees.

10. Respondent failed to provide to the Purchaser or Grievant

a copy of the redacted bill.

11. On the second business day after the closing, after not

having received any call or other communication from

either the Grievant or his attorney concerning the

dispute as to the legal fees, McCarter & English

transferred the Escrow Funds from its trust account to

its general account. Respondent knew of and participated

in such transfer, despite the fact that (a) she had



failed to provide the Grievant with an accounting; (b)

she had failed to notify the Grievant or his attorney of

the transfer; and (c) the dispute which gave rise to the

retention of the Escrow Funds had not been resolved. This

conduct constituted a violation of R.P.C. 1.15(c).

12. Further, by the Respondent's failure to advise the

Grievant or his attorney as to the transfer of the trust

funds from the trust account into the general management

account of McCarter & English; by her failure to promptly

respond to the demands for information by the Grievant or

his attorney to Respondent's Associate, Nancy Foley,

Esq., which demands were, upon information and belief,

conveyed to the Respondent; and by her failure to

promptly submit a detailed redacted bill to the Grievant,

the Respondent engaged in conduct involving dishonesty,

fraud, deceit or misrepresentation constituting a

violation of R.P.C. 8.4(c).

DISTRICT V-C ETHICS COMMITTEE

/s/ Dennis J. Smith

Dated: November 8, 2000



Theodore D. Moskowitz, Esq. SUPREME COURT OF NEW JERSEY
McCarter & English, LLP DISTRICT V-C ETHICS COMMITTEE
Four Gateway Center DOCKET NO.: VC-00-10E
100 Mulberry Street
Newark, NJ  07102
(973) 622-4444

DISTRICT V-C ETHICS COMMITTEE, :
:

Complainant, : ANSWER AND SEPARATE
: DEFENSES TO COMPLAINT

vs. : FOR MISCONDUCT UNDER
: R. 1:15(c) and 1:20-

4(c);
CAROL C. STERN : REQUEST FOR HEARING

:
Respondent, :

Carol Stern, by way of answer and affirmative

defenses to the Complaint in this disciplinary action responds

and avers as follows:
GENERAL ALLEGATIONS

1. Carol Stern admits that she was admitted to the Bar of

this State in 1980.

2. Carol Stern admits that she is member of the firm of

McCarter & English, LLP ("McC&E"), located in McC&E's

offices at Four Gateway Center, 100 Mulberry Street,

Newark, New Jersey 07102.
FIRST COUNT

(David Schlussel)

1. Carol Stern admits that McC&E represented Canada Life

Assurance Company ("Canada") with respect to an Agreement

for Sale between Canada and 440 Main, L.L.C. ("440") and



further admits that she was the "handling attorney" in

the Canada/440 matter.

2. Carol Stern admits that she was assisted in her work in

the Canada/440 matter by, inter alia, Nancy Foley, Esq.,

a McC&E associate attorney.

3. Carol Stern admits that, inter alia, a purchase money

Note and Mortgage was to be executed by 440 to the order

of Canada in the amount of $2,000,000.

4. Carol Stern admits that, inter alia, Paragraph 22 of the

Agreement for Sale between Canada and 440 required 440 to

pay Canada's fees incurred in the Canada/440 loan

transaction.

5. Carol Stern admits that closing of the transaction at

issue occurred on September 24, 1999 and that Nancy Foley

represented Canada at the closing of both the loan and

the purchase. Ms. Stern was not present at the closing.

Ms. Stern did not represent 440.

6. Carol Stern admits, on information and belief, that at

closing 440 did not wish to pay the fees of Canada to

McC&E as required by the agreements between Canada and

440. 440 insisted that the fees should be no more than

approximately $2,000 or so but offered no rationale for

their view other than to insist that the fees were too

high (440 had changed its name shortly before closing,

requiring document changes, but is referred to throughout

herein for ease of reference, as "440".) Ms. Stern denies

that any bill was "submitted by Respondent, on behalf of



McCarter & English to the Purchaser." The bill presented

to Purchaser 440 was, pursuant to Paragraph 22 of the

Agreement for Sale, presented on behalf of Canada in

accordance with 440's agreed upon closing obligations to

Canada, not presented "...on behalf of McCarter & English

to the Purchaser."

7. Upon information and belief, during and at the "end" of

the closing, which could not be fully completed until

compliance with Paragraph 22 concerning 440's payment of

Canada's closing fees and costs, 440, through one or both

Schlussels, continually objected to McC&E's fees

repeatedly accusing Ms. Foley, in some vague way, of

being unethical. 440 refused to stay to attempt to

resolve their "fee dispute" and left this office at

approximately 5:00 p.m. There were no "escrow funds" as

described in Paragraph Seven of the Complaint, rather

there were funds in McC&E's attorney trust account in

conjunction with closing proceeds and disbursements. On

September 24, 1999 there was neither any special escrow

account, nor "Escrow Fund" nor escrow agreement - nor was

there any discussion of same with respect to the monies

in dispute.

8. Upon information and belief gathered through my

discussion with Nancy Foley and an intensive review of

the documentary record in these matters, 440 was advised

that closing, including transfer of rights, could not be

completed unless all purchase terms and conditions were



satisfied-including those obligations of 440 to McC&E's

client, Canada, contained in Paragraph 22 of the

Agreement for Sale. It is correct that toward the

conclusion of closing on September 24, 1999, 440

requested an itemized bill for services and

disbursements. Ms. Foley did provide to 440 the totals

due through approximately September 7 or 8, 1999 and the

total dollar amounts from her time diaries through

closing - she did not present 440 with redacted data

since such included privileged materials. Ms. Foley has

indicated that she would have worked to present a

redacted bill but 440 and its people were in a great

hurry to leave and, in fact, did leave in peremptory

fashion at about 5:00 p.m.

9. Carol Stern admits that by Monday, September 27, 1999,

Ms. Foley did provide her with a redacted draft bill

concerning the 5:00 p.m. Friday, September 24, 1999

Canada/440 closing for Ms. Stern's review. Ms. Foley also

advised Ms. Stern of the events immediately preceding and

during the September 24, 1999 closing - including details

of extra work caused by last minute changes by 440 and

general outlines of 440's bickering over fulfilling

closing conditions outlined in Paragraph 22 of 440's

Agreement for Sale with Canada.

10. I am aware that Nancy Foley did send 440/Grievant,

through its/his attorney, Mr. Michael P. Feltman, a copy

of the redacted bill referred to in Paragraph 8 above on



Wednesday, November 24, 1999 in response to Mr. Feltman's

request for same mentioned in his Friday, November 19,

1999 fax to Ms. Foley of 5:24 p.m. The fax to Mr. Feltman

on November 24 was the latest correspondence, following

Ms. Foley's faxes to him of November 22, 1999 (promising

follow-up on the bill in question), November 23, 1999

(advising of follow up on bill in question) and October

20, 1999 (transmitting documents requested by Mr. Feltman

on October 8, 1999). My record review indicated Ms. Foley

sent the redacted bill almost immediately upon written

request for same from Mr. Feltman. Mr. Feltman made no

such request of me.

Neither 440 nor David Schlussel nor Attorney Feltman ever

made any demand or written request to me for a redacted

bill or any other documents at all. I believed then, and

believe now, that at conclusion of the September 24, 1999

closing between 440 and Canada the sums withheld and paid

over in satisfaction of 440's agreed obligations to

Canada were in accordance with the contractual

understandings and intents of the parties. I am aware

that 440 wants its obligation lessened, that 440 sought

and received documents related to its interest in

reducing its obligation to Canada post facto, and that

440 or Schlussel or its/his attorney Feltman threatened

to bring ethics charges unless 440 received a rebate from

Canada through this Firm.



11.  It is true that funds due, pursuant to 440's obligation

to Canada, McC&E's client, were credited to Canada and

debited to 440 after closing was completed and that Carol

Stern was aware of such transfer. Accounting for such

transfer and its specific amount was provided to

Schlussel/440 on September 24, 1999 and supporting detail

provided, on 440's request of late November, 1999 on

November 24, 1999 (see Paragraph 10, above). Both 440 and

Schlussel, as well as its/his attorney, Mr. Feltman were

well aware of the amount involved by virtue of payment to

and acceptance by 440 of $100,061.24 on September 24,

1999 - which payment was net of $10,847 in mortgage

proceeds paid on Canada's behalf to McC&E. 440 was

entitled, under its agreement with Canada to receive

excess mortgage proceeds post-closing - until closing was

completed 440 had no right, title or interest in such

"excess proceeds." Ms. Stern denies that the events and

circumstances, in light of the express agreements between

Canada and 440 and McC&E's obligation thereunder support

any allegations of culpability under R.P.C. 1.15(c). See,

especially, N.J. Advisory Committee on Professional

Ethics Op. 51 and Michels, New Jersey Attorney Ethics

(GANN, 2001) at Section 37:4-3, page 810 commentary

thereon, noting that "no ethical question is involved"

when a developer-seller and buyer agree that the buyer is

to reimburse the seller for "a proportionate amount of

what [the seller] may have paid his attorney for handling



the construction financing"...reasoning that "the seller

is at liberty to fix the price at which the property is

to be sold and in so doing to take into account such

elements of cost as he deems proper."

12. Ms. Stern denies any breach of any duty to non-client

Schlussel/440, denies any failure of response to non-

client Schlussel/440, and denies any conduct whatsoever

that could be deemed to constitute dishonesty, fraud,

deceit or misrepresentation. Nor, in fact, is any such

conduct alleged anywhere in this Complaint.

WHEREAS, Carol Stern asks for the following relief:

1. Dismissal of this Complaint; or,

2. Transfer of these matters to the District Fee

Arbitration Committee pursuant to R. l:20A-1, et

seq.: and,

3. Severance of this Complaint from Docket No. V-C-
00-09-E.

SEPARATE DEFENSES

Failure to State a Claim

No allegation of the Complaint, even if factually

true, sets forth any affirmative act or any omission of Ms.

Stern that describes any behavior by her that constitutes

either dishonesty or fraud or deceit or misrepresentation that

can even begin to meet a preponderance standard of

culpability, no less the clear and convincing standard

required here.



Absence of Knowledge

No allegation of the Complaint, even if factually

true, sets forth any suggestion of proof or averment of fact

that could impute intent or knowledge with respect to the

elements required for a finding under R.P.C. 8.4 (c) of

culpability involving dishonesty or fraud or deceit or

misrepresentation.

Absence of Property Interest

Apart from failure of the Complaint to set forth

facts wherein, even if true, could support an allegation under

R.P.C. 1:15(c), Grievant had no property interest that is

subject to the rule.

WHEREAS, Carol Stern asks for dismissal of this
Complaint.

REQUEST FOR HEARING

If this Complaint is not dismissed or transferred to

the District Fee Arbitration Committee, Carol Stern requests a

hearing as to all matters set forth within the Complaint.

/s/CAROL STERN, ESQ.

Date: January 11, 2001





Prior to this transaction, Marc Schlussel had been involved 

in 15 to 20 closings, some of which were lender financed. In each 

of the lender financed closings, the entity purchasing the 

property paid the lender's attorneys' fees in connection with the 

mortgage transaction. (May 3, 2001 Tr. 94:4-18) Marc Schlussel had 

also been involved in two transactions prior to this one where 

there was a purchase money mortgage and the seller took back the 

mortgage. In both these transactions, there was no obligation to 

pay the counsel fees for the seller lender. (May 3, 2001 Tr.94:19-

95:10) 

II. The Contract 

The contract entered into between 440 Main and Canada Life 

provided for, among other things, a purchase price of 2.5 million, 

with $500,000 cash to be paid to Canada Life and a purchase money 

mortgage to be entered into to cover the remaining $2 million. (G-

1; May 2, 2001 Tr. 43:11-22) The contract specifically 

acknowledged the property 440 Main was purchasing was part of a 

tax-free "like kind" exchange, but did not contain the drop-dead 

date upon which the transaction had to close for 440 Main to get 

the benefits of the like-kind exchange. (G-1; May 2, 2001 Tr. 

43:23-44:3; 44:22L45:5; May 3, 2001 Tr. 96:11-97:4; June 19, 2001 

Tr. 12:6-13:18; 160:2-18; June 20, 2d01 Tr. 22:5-23:6) In 

addition, although not contained in the original contract, shortly 

thereafter Mr. Feltman notified Ms. Stern that the purchase money 



mortgage was to be a two-step/two-pronged funding process and that 

became a term of the transaction. (G-1; G-2; June 19, 2001 Tr. 

13:19-14:21; June 20, 2001 Tr. 11:4-7)  

The contract further provided at Paragraph 22 that "all 

customary and reasonable fees of seller’s legal counsel in 

preparing, negotiating and finalizing  the mortgage loan documents 

shall be paid by purchaser at the closing." (G-1; May 2, 2001 Tr. 

46:14-47:21) 

This provision was not in the first draft of the contract and 

there were a series of negotiations back and forth between the 

parties before 440 Main agreed to include the provision. (May 2, 

2001 Tr. 48:6-19; June 20, 2001 Tr. 15:1-17:1)) Indeed, the 

Schlussels did not want to agree to this provision and it was 

"fairly hotly contested".  Ultimately, they included it in the 

contract at the insistence of Canada Life. (May 2, 2001 Tr. 

166:13-168:2; May 3, 2001 Tr. 95:11-96:10; June 19, 2001 Tr 10:16-

12:5; June 20, 2001 Tr. 15:1-17:15) 

III. The Negotiations 

The contract negotiations began sometime in March 1999. (June 

20, 2001 Tr. 114:2-13) There is no debate that there were 

difficulties and a number of disputes both during the negotiations 

leading up to the contract and after the contract was signed but 

before the closing occurred. (D-2 through D-23; D-27 through D-41; 

May 3, 2001 Tr. 97:19-98:22; June 19, 2001 Tr. 265:22-266:13; June 



Main's like-kind exchange IRS requirements in relation to the 

property purchased from Canada Life and because 440 Main's title 

company, First Jersey Title, had been unable to provide a closer 

to come to the closing to take the documents and have them 

recorded. (G-3; May 2, 2001 Tr. 50:8-23; 57:6-22; May 3, 2001 Tr. 

96:11-97:4; June 19, 2001 Tr. 20:9-21:13) At the time Mr. Feltman 

left the closing, the purchase price to be paid by 330 Main for 

the property had already been transferred into the attorney trust 

account of McCarter & English. (June 19, 2001 Tr. 31:18-22) Mr. 

Feltman and the Schlussels had driven together to the closing in 

one car, not anticipating it to take so long that Mr. Feltman 

would have to leave without the Schlussels to file the documents 

in Morristown. (May 3, 2001 3922-40:19) 

C. The 3:00 pm to 5:00 pm Session — Pre-Bill Negotiations 

At the time Mr. Feltman left the closing only minor 

administrative items and payment by 440 Main of the McCarter & 

English bill needed to b addressed. (May 3, 2001 Tr. 45:24-46:12; 

58:9-20; 107:18-108:9) For this reason, Respondent Foley did not 

object to Mr. Feltman leaving the closing. (June 19, 2001 Tr. 

20:13-17) McCarter & English had not provided, verbally or in 

writing, a proposed or final bill to either 440 Main or Mr. 

Feltman prior to the closing or prior to Mr. Feltman leaving the 

closing. Nor was it discussed before Mr. Feltman left the closing. 



(May 2, 2001 Tr. 5:15-18; 58:9-20; 68:18- 169:15; May 3, 2001 Tr. 

109:5-110:6; June 19, 2001 Tr. 32:2-11;139:9-19) 

According to Respondent Stern, in a transaction such as this 

one where it is not governed by the New Jersey Closed Shop Act, no 

good faith estimate of McCarter & English's legal fees was 

required to be produced in advance of the closing. If, however, 

she had been asked for an estimate, she would have given it. (June 

20, 2001 Tr. 53:6-55:1) According to Mr. Feltman, neither he nor 

his clients asked for an estimated bill prior to the closing. That 

notwithstanding, he told the Schlussels either before the closing 

or just prior to the time he left the closing that they could 

anticipate a bill of between $3,500 and $5,000, mentioning that 

the bill could be another $1,000 higher because it was McCarter & 

English doing the work. (June 19, 2001 Tr. 32:13-2; 94:3-23; 

139:20-140:10) 

After Mr. Feltman's departure, David and Marc Schlussel 

remained at the closing and dealt directly with Respondent Foley. 

(May 3, 2001 Tr. 107:b8-10::9) After addressing some minor 

administrative matters, Respondent Foley presented the Schlussels 

with a one-page bill from McCarter & English for legal fees and 

disbursements. The bill was for $12,347 — $2,000 in disbursements 

and $10,347.50 for legal services.  Nothing on the bill showed how 

the numbers had been arrived at (G-6; J-1 & J-2 Stip. Fact 8; May 

2, 2001 Tr. 6:4-64:20; June 19, -001 Tr. 221:4-131; 264:6-8) 



According to Respondent Stern, the bill presented to the 

Schlussels was the typical summary bill which McCarter & English 

gives to borrowers at a closing and has paid at the closing. (June 

20, 2001 Tr. 56:1-7) The Schlussels thought the bill was extremely 

high and told Respondent Foley so. Respondent Foley responded that 

it was an appropriate bill. Thereafter, the Schlussels and 

Respondent Foley began negotiating over the bill (J-1 & J-2 Stip. 

Fact 9; May 2, 2001 Tr. 65:9-66:16; May 3, 2001 Tr, 45:24-46:12; 

49:6-18; 110:7-112:15; June 19, 2001 Tr. 221:14-222:8) 

D. The 3:00 p.m to 5:00 p.m Session — Bill Negotiations 

1. The First Negotiation Session 

After Respondent Foley told the Schlussels that the bill was 

appropriate, the Schlussels refused to pay it and asked for back-

up to provide that the time reflected on the bill was appropriate. 

(J-1 & J-2 Stip. Fact. 10; May 2, 2001 Tr. 66:17-20; May 3, 2001 

Tr. 50:5-20) Respondent Foley explained that she could not provide 

such back-up because the time sheets which reflected such 

information contained privileged information of which they were 

not entitled to see. (G-8; May 2, 2001 Tr. 66:-1-24; May 3, 2001 

Tr. 50:5-20; 121:1-15; June 19, 2001 Tr. 222:9-15; 273:25-274:6) 

The Schlussels asked her to review the bill and she agreed to do 

so. (May 3, 2001 Tr. 110:7-112:15) 

Respondent Foley then left the closing room for approximately 

10 to 15 minutes to consult with another attorney regarding the 



bill. (May 2, 2001 Tr. 66:25-67:14; May 3, 2001 Tr. 110:7-112:15; 

June 19, 2001 Tr. 266:14-18) She did not tell the Schlussels the 

identity of whom it was that she was speaking. (May 3, 2001 Tr. 

51:16-5-:14) It was elicited during the hearing, however, that the 

individual with whom Respondent Foley spoke was Louis M. Van 

Deusen, Esq., a partner in the real estate department at McCarter 

& English who has worked at McCarter & English for 20 to 24 years. 

(June 19, 2001 Tr. 234:21-235:1; June 27, 2001 Tr. 4:8-19; 8:4-

9:3) Ms. Van Deusen was the only attorney within McCarter & 

English with whom Respondent Foley spoke concerning the bill. 

(June 19, 2001 Tr. 241:19-242:12) Further, prior to the closing, 

Respondent Foley had showed Ms. Van Deusen the original bill 

Respondent Foley had, the morning of the closing, calculated to 

give to the Schlussels. Thus, Ms. Van Deusen was at least somewhat 

familiar with the bill before Respondent Foley visited her during 

the closing. (June 19, 2001 Tr. 235:17-236:5; 263:18-264:5) Other 

than this, however, Ms. Van Deusen had no involvement in the 440 

Main/Canada Life closing in fact, never had any contact with Mr. 

Feltman or the Schlussels either before, during, or after the 

closing concerning the transaction. (June 27, 2001 Tr. 5:23-6:1) 

When Respondent Foley met with Ms. Van Deusen, she stated 

that she was closing a transaction for Respondent Stern who was on 

vacation and that an issue had arisen over McCarter & English's 

fees. Although Ms. Van Deusen did not recall whether she saw the 



actual fee bill, she did see some sort of bill in Respondent 

Foley's hands, asked Respondent Foley what the amount was, told 

Respondent Foley that there was only so much they could do because 

this was Respondent Stern's transaction, and authorized Respondent 

Foley to reduce the bill by $500 or so. (G-7; June 19, 2001 Tr. 

235:15-16; June 27, 2001 Tr. 8:4-9:3; 10:8-21; 16:4-9; 17:11-

18:19:7; 25:20-24; 26:22-27:7) Respondent Foley went to Ms. Van 

Deusen to discuss the reduction in the bill because the ultimate 

authority concerning what to do had to be approved by a partner. 

(June 19, 2001 Tr. 18-20) 

According to Ms. Van Deusen, after this, Respondent Foley 

returned to the closing and, a little while later, returned and 

asked if they could also reduce the disbursements on the bill. Ms. 

Van Deusen agreed to do so by $1,000. (G-7; Jun 27, 2001 Tr. 8:4-

9:8; 10:8-21; 17:11-18:8) According to Respondent Foley, the 

inquiry to reduce the disbursements by $1,000 occurred during the 

same conversation with Ms. Van Deusen regarding the fee reduction. 

(June 19; 2001 Tr. 235:-16) Regardless of the timing, in 

connection with the disbursement reduction, Respondent Foley 

explained to Ms. Van Deusen that she believed she may have 

overcharged the purchaser on the disbursements in error and Ms. 

Van Deusen told her to simply "knock them in half." (June 19, 2001 

Tr. 266:19-267:19) 



the bill. (May 2, 2001 Tr. 119:20-120:14; June 19, 2001 Tr. 52:24-

5; 53:10-21; 54:1-3) 

According to Respondent Foley, at the time she sent the 

redacted bill in November, she did not believe that there was any 

"live dispute" between McCarter & English and 440 Main/90 

Riverdale concerning the closing or the bill. (June 19, 2901 Tr. 

226:22-227:3) Nor did she take Mr. Feltman's November 19' letter 

as an indication that there was any such dispute. (June 19, 2001 

Tr. 228:11-24) 

C. Analysis of the Redacted Bill 

David Schlussel is unaware as to whether Mr. Feltman did any 

type of detailed analysis once he received the bill, however, he 

knows Mr. Feltman tried to call Mr. Hoskins (the managing partner 

of McCarter & English) to discuss it. (May 2, 2001 Tr. 120:15- 

121:8). According to Mr. Feltman, he and David Schlussel spoke 

about the bill in general, that it was not a satisfactory bill in 

their minds, and that Mr. Feltman was going to call McCarter & 

English to find out who the managing partner was so that he could 

communicate with someone of authority. (June 19, 2001 Tr. 55:2-19) 

He did not do a detailed analysis of the bill, he merely "thumbed" 

through it. (June 19, 2001 Tr. 100:24- 101:3; 109:3-13; 110:8-24) 

According to Mr. Feltman, the bill was unsatisfactory because 

it was difficult to decipher and because it seemed "comical" to 

him that McCarter & English even needed to redact items from the 



bill. In short, it was not the type of detailed bill his office 

would send out. (June 19, 2001 Tr. 89:18-91:19; 108:13-110:7) Mr. 

Feltman, however, did not have any specific conversations or 

correspondence with anyone at McCarter & English about these 

issues. (June 19, 2001 Tr. 91:20-92:5; 112:4-16) Nor did he ever 

speak with Respondent Stern or Respondent Foley in general about 

the bill. (June 19, 2001 Tr. 111:7-112:3; 227:4-12) 

Mr. Feltman did not give David Schlussel any type of report 

or commentary on his views concerning the redacted bill. David 

Schlussel, however, did review the bill in detail and complained 

to Mr. Feltman about certain things he thought were wrong with it. 

(May 2, 2001 Tr 121:18-122:25; May 3, 2001 Tr. 70:25-71:17) In 

particular, although the mortgage documents had started to be 

prepared at the end of August, David Schlussel felt that there 

were "all sorts of items" on the bill preceding not only that date 

but the date the contract itself was finalized. (May 3, 2001 Tr. 

69:3-70:14) He also felt that there were a number of items on the 

bill that 440 Main had not agreed to pay for. (Id.) These 

opinions, in conjuncture with his experience, made him feel that 

the bill was still inappropriate. (Id.) David Schlussel and Mr. 

Feltman also discussed the fact that since the seller was taking 

back the mortgage, a lot of the information that usually had to be 

studied and digested by a mortgagor was already known to Canada 

Life as the seller and thus, not as much time should have been 



spent on the mortgage document preparation. (June 19, 2001 Tr. 

93:15-94:2) David Schlussel did not communicate to either 

Respondent Foley or Respondent Stern about his issues with the 

redacted bill. (May 2, -001 Tr. 123:1-14) 

Marc Schlussel also looked at the bill and either Marc 

Schlussel or someone else at the office added up the time and 

money in the bill. (May 2, 2001 Tr. 129:-3-130:9; May 3, 2001 Tr. 

70:25-71:17; 155:12-156:8) Marc Schlussel also felt there were 

things that were incorrect on the redacted bill. For example, 

there was a starting point in the bill for which they were being 

charged that predated the time that they could even pick up the 

documents. There were also whited-out entries where the entire 

dollar amount was still being billed; leaving Marc Schlussel to 

question whether they were being billed for entries being crossed-

out. (May 3, 2001 Tr. 154:16-155:11) 

D. Demand for Return of All Trust Account Funds 

The next communication concerning the bill was a letter dated 

December 3, 1999 from Mr. Feltman to Steven Hoskins, Esq., the 

managing partner of McCarter & English. (G-15; D-57; May 2, 2001 

Tr. 93:21-95:4; 91:10-24; June 19, 2001 Tr. 55:20-15) According to 

Mr. Feltman, the purpose of this letter was to resolve the bill 

dispute issue. (Id.) Mr. Feltman's letter recounts the Schlussels' 

history of the transaction, closing, and bill dispute, and asks 



Mr. Hoskins to become involved. (Id.) The letter concludes with 

the following paragraph: 

We would like to have this matter resolved in 
the next five days. If it cannot be resolved 
in the next five days, we demand that McCarter 
& English immediately forward to us all sums 
held in escrow and your offices may have 
recourse under the Rules of Court.4 

 
(Id) What Mr. Feltman meant by the reference to the rules of court 

was the court rules regarding the right to elect fee arbitration 

over this dispute if it could not be resolved. (June 19, 2001 Tr. 

136:19-20) 

No monies were returned in response to Mr. Feltman's December 

3, 1999 letter. (May 2, 2001 Tr. 95:5-8; June 19, 2001 56:15-25) 

As a result, Mr. Feltman sent another letter to Mr. Hoskins on 

December 9, 1999, setting forth the following: 

I wrote to you on December 3, 1999 and have 
not had a response to the letter. 
 
In light of this, DEMAND IS HEREBY MADE that 
McCarter & English return to 90 Riverdale 
L.L.C. (f/k/a 440 Main L.L.C.) the sum of 
$10,847.00 representing monies of 90 Riverdale 
LLC. 

 
(G-16; D-58; May 2, 2001 Tr. 95:9-18; June 19, 2001 Tr. 57:1-9; 

58:5-14). No money was received in response to this letter either. 

(May 2, 2001 Tr. 95:19-22; June 19, 2001 Tr. 57:10-22) 

E. The Tax Short-Fall and the Schlussels' Request to Apply 
Portion of Trust Account Monies to This Debt 

                                                 
4 David Schlussel testified that, he uses the term "escrow" and "trust account" 
interchangeably and that he believes that they mean the same thing. (May 3, 2001 
Tr. 64:16-24) 



On December 14, 1999, David Schlussel received a letter from 

Marilyn Stigliano of Larson Financial Resources, the agent for 

Canada Life in connection with the 90 Riverdale property mortgage. 

(G-17; 0-59; May 2, 2001 Tr. 96:8-23; May 2001 Tr. 135:12-137:8) 1 

According to the letter, a short-fall of $2,412.28 had 

occurred in relation to the calculation of the tax escrow which 

440 Main was required to pay at the closing for the 90 Riverdale 

property. The letter requested payment of the short-fall. (G-17; 

0-59) David Schlussel gave this letter to his brother Marc, who, 

in response, wrote to Ms. Stigliano on December 16, 1999, and 

informed her that McCarter & English was holding monies in their 

escrow account from the closing, authorized the release of 

$2,412.28 of that money to pay for the short-fall, and requested 

that Ms. Stigliano contact McCarter & English to have the monies 

immediately transferred to her. (G-18; D-60; May 2, 2001 Tr. 

97:13-98:10; May 3, 2001 Tr. 64:25-66:5; 135:12-137:8; June 19, 

2001 Tr. 66:20-68:9; 243:1-6). This letter was carbon-copied to 

Respondent Foley and to Mr. Feltman. (Id.) In writing this letter, 

Marc Schlussel expected McCarter & English to take the short-fall 

monies from the $10,847.50 being held by McCarter & English. (May 

3, 2001 Tr. 137:12-20) 

Upon receiving a copy of Mr. Schlussel's letter, Respondent 

Foley discussed the letter with Respondent Stern. (June 19, 2001 

Tr. 233:4-9; 243:23-244:9; June 20, 2001 Tr. 64:4-21) As she had 



no knowledge at that time of the letters sent to Mr. Hoskins by 

Mr. Feltman demanding repayment of the legal fees, Respondent 

Stern did not believe that the escrow monies being referred to by 

Mr. Schlussel meant the legal fees and disbursements paid to 

McCarter & English. (June 20, 2001 Tr. 64:22-66:9) The only monies 

she knew at that time that were being held in escrow by McCarter & 

English was the $7,000 of Canada Life's money being held for 

property/tenant improvements and repairs, and this is the escrow 

monies that both Respondent Stern and Respondent Foley assumed Mr. 

Schlussel was referring to in his letter. (June 19, 2001 Tr. 

233:4-234:2; 243:8-22; 284:24-285:6; 287:11-18; June 20, 2001 Tr. 

6:10-67:18) When discussing Mr. Schlussel's letter, Respondents 

Stern and Foley did not discuss the possibility that the monies 

referred to in the letter were the legal fees. (June 19, 2001 Tr. 

251:23-252:3) 

Premised on these beliefs, Respondent Stern had Respondent 

Foley draft a letter to Ms. Stigliano at Larson Financial in 

response to Mr. Schlussel's letter, Respondent Stern reviewed 

Respondent Foley's draft and made some minimal changes before it 

was finalized. (0-19; D-61; D-94; June 19, 2001 Tr. 249:25-251:3; 

June -0, 2001 Tr. 67:19-68:22) Respondent Foley forwarded the 

letter to Ms. Stigliano on December 17, 1999. (0-19; D-61) 

Respondent Foley's finalized letter set forth, among other things, 

that: 



Contrary to Mr. Schlussel's assumption, 
McCarter & English is not holding any funds in 
escrow for the purpose of paying real estate 
taxes, and thus has no money it can release to 
cover the shortfall in the tax escrow. The 
borrower should pay this amount to you when it 
makes its January payment; the fact that the 
escrow was initially established with 
insufficient funds (due to a clerical error) 
may not be utilized as a defense by the 
Borrower who is obligated to maintain a 
satisfactory escrow balance so as to enable 
you to make timely payment of real estate 
taxes. 

 
(G-19; D-61; May 2, 2001 Tr. 98:11-99:14; May 3, 2001 Tr. 137:21-

139:9; June 19, 2001 Tr. 68:13-69:11) Nothing in the letter set 

forth that the original escrow monies had been transferred to the 

general account from the trust account. (Id.) This letter was 

carbon-copied to Mr. Feltman, who forwarded a copy to the 

Schlussel. (Id.) 

The Schlussels and Mr. Feltman all understood Respondent 

Foley's letter to mean that McCarter & English was not holding any 

escrow for the purpose of paying real estate taxes; not that no 

legal fees escrow was being held at all by McCarter & English. 

(May 2, 2001 Tr. 110:25-111:25; May 3, 2001 Tr. 66:6-20; 137:21-

139:9; June 19, 2001 Tr. 69:2070:3) According to Respondent Foley, 

the escrow funds to which she was referring in her letter were the 

$7,000 in funds set aside for the tenant repairs, which could not 

be disbursed for any other purpose pursuant to the escrow 

agreement in place. She had no particular reason, however, as to 



why she did not explain this fact in her December 17th letter. 

(June 19, 2001 Tr. 244:15-245:2) 

In response to Respondent Foley's letter to Ms. Stigliano, 

David Schlussel wrote to Respondent Foley on December 20, 1999, 

setting forth that McCarter & English was holding their money in 

escrow contrary to an "explicit demand" for return of it. The 

letter renewed the demand for return of all funds and, in closing, 

set forth: 

You are Canada Life's attorney and agent 
holding our money that we have authorized you 
to disburse to their servicing agent. Unless 
Canada Life prefers that the requested sum of 
money be held by you, we once again request 
you send the money to their other agent: 
Larson Financial. 

 
(G-20; D-62; May 2, 2001 Tr. 99:15-100:15). This letter was 

carbon-copied to Mr. Hoskins and Ms. Stigliano. (Id.) No monies 

were released to Larson Financial in response to Mr. Schlussel's 

December 20th letter. (May 2, 2001 Tr. 100:16-101:12) 

After receiving this letter, Respondent Foley showed it to 

Respondent Stern. Respondent Stern took the letter as a follow-up 

demand that the monies being held in escrow for the tenant 

improvement work be applied to the tax escrow short-fall. She did 

not understand the letter to be referring to the $10,847.50 

attorneys' fees. (June 20, 2001 Tr. 68:23-70:5) 

Respondent Foley, on the other hand, understood that the 

monies being referred to by Mr. Schlussel was the $10,847.50 



attorneys' fees. She understood this because, by this point, she 

had received her carbon-copies of the letters Mr. Feltman had 

written to Mr. Hoskins and had spoken with Mr. Hoskins about the 

matter. (June 19, 2001 Tr. 245:23- 247:10) She believes she first 

spoke with Mr. Hoskins about Mr. Feltman's December 3rd and 9th 

letters around December 20th, when Mr. Hoskins met with her and 

asked her what had occurred at the closing. She told him and, in 

response, he stated that he would take a look at the bill and see 

how he thought was the best way to resolve it. (June 19, 2001 Tr. 

254:5-255:18) Because Mr. Hoskins had told her that he would look 

into the matter and would handle it, when Respondent Foley 

received Mr. Schlussel s December 20th letter, she gave it to Mr. 

Hoskins and did nothing in response to it, expecting that Mr. 

Hoskins would handle it. (June 19, 2001 Tr. 247:8-18; 248:19-21) 

Mr. Feltman also wrote a letter in response to Respondent 

Foley's letter to Ms. Stigliano. In particular, Mr. Feltman wrote 

a letter to Respondent Foley on December 23, 1999, setting forth: 

I am in receipt, on December 21, 1999, of a 
copy of your letter of December 17, 1999 to 
Marilyn Stigliano. It is obvious that 90 
Riverdale L.L.C. is not looking to avoid their 
responsibility, but it certainly looks like 
McCarter and English is looking to avoid its 
responsibility. 
 
I have sent several letters by fax to the 
managing partner of your firm, expecting to 
receive a telephone call. I inadvertently met 
partner in your firm and spoke with her off 
the record and suggested that somebody should 



call me. She indicated to me that she would 
talk to Carol Stern, who I indicated was 
probably the partner in charge. This is not 
your problem, but since you are the only 
person who seems to communicate on this 
matter, I'm writing this to you. 

 
(G-21; D-63; June 19, 2001 Tr. 70:4-21). In writing the last 

sentence of the second paragraph above, Mr. Feltman meant that it 

was not Respondent Foley's fault that the managing partner of 

McCarter & English had not called Mr. Feltman back. (June 19, 2001 

Tr. 70:22-71:5) At the time he wrote this letter, Mr. Feltman did 

not know that the monies had been transferred from McCarter & 

English's trust account. (June 19, 2001 Tr. 71:6- 10) 

Upon receiving this letter, Respondent Foley gave it to Mr. 

Hoskins. She does not recall if she spoke to him directly about 

the letter but believes she left him messages telling him that the 

$10,000 was still an issue. She did not speak with Mr. Feltman or 

the Schlussels after receiving the letter and did not believe that 

she had any obligation to write to Mr. Feltman at this point and 

tell him that the attorneys' fees monies had already been 

transferred out of the trust account. (June 19, 2001 Tr. 248:22-

249:13; 287:19-288:21) 

F. Notice of a Possible Ethics Grievance and Continued Demands 
for Return of All Trust Account Monies/Payment of Tax Short-Fall 

 
Mr. Feltman received no response to his December 23' letter 

and wrote to Mr. Hoskins again on Monday, January 3, 2000, as 

follows: 



Since December 3, 1999, I have attempted to 
reach you by letter and most recently, last 
week by telephone. Since no one in your 
offices has seen fit to respond, my clients 
have no alternative but to file an ethics 
complaint against McCarter and English. The 
purpose of my unanswered communications was to 
avoid such an event. 
 
Please respond by the end of the day today in 
order to avoid what will surely be 
distasteful. 

 
(D-65; June 19, 2001 Tr. 56:22-59:2). In addition to sending 

this letters, Mr. Feltman made a two or three telephone calls to 

Mr. Hoskins. Mr. Feltman testified that he reached out to Mr. 

Hoskins by letter and phone because he could see that the 

Schlussels were going to file an ethics complaint and wanted to 

try to resolve the matter before it came to that point. (June 19, 

2001 Tr. 77:19-78:18) 

On January 3rd, Mr. Hoskins called Mr. Feltman in response to 

this letter and, according to Mr. Feltman, committed to be 

responsive to the matter by Friday, January 7, 2000. (D-66) 

Apparently, Mr. Hoskins did not contact Mr. Feltman on January 7th 

and, as a result, Mr. Feltman sent another letter to Mr. Hoskins 

demanding return of the monies held by McCarter & English and 

setting forth how shocked they were at the "lack of importance 

obviously placed on this matter by your office." (D-66) 

The following week, on January 12, 2000, Mr. Feltman and Mr. 

Hoskins spoke by telephone. (G-25; D-86; June 19, 2001 Tr. 74:4-



10; 77:14-78:18) During the conversation, Mr. Hoskins "proposed to 

resolve the fee dispute with [440 Main] by reducing [McCarter & 

English's] legal fees and disbursements to a total of $7,000," and 

then issuing a check made payable to 440 Main in the amount of 

$3,847.00. (G-25; D-86; June 19, 2001 Tr. 102:7-23) In response to 

this proposal, Mr. Feltman stated that the matter should be 

resolved at a number between $3,500 and $5,000 with a letter of 

apology to 440 Main. (0-24; D-86; June 19, 2001 Tr. 102:7-23) Mr. 

Feltman also stated that he had received in the mail that morning 

a copy of an ethics grievance filed by his client. (G-25; D-86: 

June 19, 2001 Tr. 102:7-103:9) Mr. Hoskins requested a copy of the 

grievance be sent to him. (D-24) 

On January 27, 2000, David, Schlussel received another 

request from Larson Financial for the short-fall tax money. (G-22; 

May 2, 2001 Tr. 100:16-101:12). The amount of the short-fall to 

Larson Financial was now $2,679.57. (G-22) 

As a result of the January 27th letter, David Schlussel wrote 

to Mr. Hoskins directly on January 28, 2000. (G-23; D-67) The 

letter (1) set forth the history of the short-fall correspondences 

and the lack of Mr. Hoskins' response to Mr. Feltman's 

communications, (2) demanded that McCarter & English pay the 

short-fall monies from the escrow and to release the balance of 

the funds to the Schlussels, and (3) requested that, if McCarter & 

English refused to “release all the money as set forth above," at 



the very least it disburse the $2,679.57 to Larson Financial as 

requested in its January 27th letter. (G-23; D-67; May 2, 2001 Tr. 

101:13-102:22; June 19, 2001 Tr. 74:11-75:16; 76:1-9). This letter 

was carbon-copied to Mr. Feltman. 

In addition, on February 1, 2000, Marc Schlussel spoke and 

wrote to Bibi K. David of Larson Financial, informing Ms. David 

that McCarter & English was holding money in its escrow account 

from the closing and requesting Larson Financial to have McCarter 

& English forward the short-fall monies to them immediately from 

that account. (D-68) On February 3, 2000, Larson Financial 

forwarded a copy of its January 27, 2000 letter and Marc 

Schlussel's February 1, 2000 reply to Mr. Hoskins. (D-68) 

On February 4, 2000, Mr. Feltman and Mr. Hoskins spoke again 

by telephone. (G24; G-25; D-69; D-71) They discussed David 

Schlussel's January 28th letter requesting payment of the short-

fall taxes to Larson Financial and reiterated their positions 

concerning resolution of the fee dispute (e.g., Mr. Hoskins' 

position that a $7,000 fee would be reasonable; Mr. Feltman's 

position that $3,500 to $5,000 and a letter of apology to 440 Main 

would be reasonable).  (G-24; G-25; D-69; D-71). During the 

conversation, Mr. Feltman gave his consent, as counsel for the 

Schlussels and 440 Main/90 Riverdale for McCarter & English to 

release monies to pay the short-fall taxes. (June 19, 2001 Tr. 

78:19-79:15) 



On February 14, 2000, Mr. Feltman wrote to Mr. Hoskins, 

summarizing their recent telephone conversations and requesting 

again that monies be released from the escrow account to Larson 

Financial to pay for the tax short-fall. (G-24; D-69; May 2, 2001 

Tr. 102:23-103:21; June 19, 2001 Tr. 60:24-61:14). He also set 

forth in the letter that he no longer viewed this matter as a fee 

dispute, but rather a "matter of ethics and professionalism," and 

that he believed that McCarter & English had "acted in an 

inappropriate manner." (G--4; D-69) Enclosed with the letter was a 

copy of what Mr. Feltman believed was a filed ethics grievance by 

David Schlussel. (G-24; D-69) During the hearing of these matters, 

however, it was determined that the1 grievance enclosed with Mr. 

Feltman's letter was actually a first draft by Mr. Schlussel, not 

the final filed grievance. (May 3, 2001 Tr. 15:2-16:14; June 19, 

2001 Tr. 118:11-120:18) 

G. McCarter & English  Pays the Tax Short-Fall. 

Mr. Hoskins responded to Mr. Feltman's February 14th letter 

on February 15, 2000. (G-25; D-71; June 19, 2001 Tr. 76:21-77:3; 

77:14-18; 79:16-80:4) The response letter reiterated Mr. Hoskins' 

offer to settle the fee dispute by reducing: McCarter & English's 

bill to $7,000 and returning $3,847.501 to 440 Main, and 

acknowledged Mr. Feltman's consent to David Schlussel's January 

28, 2000 request to have McCarter & English pay $2,679.57 to 

Larson Financial. (G-25; D-71) The letter then set forth: 



I enclose a copy of my February 15, 2000 
letter to Larson; Financial Resources 
enclosing a check of McCarter & English, LLP 
dated February 9, 2000 payable to Larson 
Financial Resources in the amount of 
$2,679.57. 

 
(G-25; G-26; 0-70; D-71; May 2, 2001 Tr. 105:24-106:25). Enclosed 

with the letter was a copy of Mr. Hoskins' February 15,2000 letter 

to Larson Financial, which set forth that pursuant to David 

Schlussel's request and with the consent of Mr. Feltman: 

. . . we enclose (sic) check of McCarter & 
English, LLP dated February 9, 2000 payable to 
Larson Financial Resources in the amount of 
$2,679.57. These funds are to be utilized for 
the real estate tax escrow payment referred to 
in your letter of January 27, 2000 to Mr. 
Schlussel, a copy of which is attached. 

 
(G-25; G-26; 0-70; D-71). Mr. Hoskins" letters to Larson Financial 

and Mr. Feltman were carbon-copied to Respondent Foley. (G-25; G-

26; D-70; D-71) His letter to Larson Financial was also carbon-

copied to Mr. Feltman. (G-26; D-70; June 19, 2001 Tr. 79:16-80:4) 

Mr. Hoskins' letter makes no mention that the funds forwarded to 

Larson Financial came from either McCarter & English's trust 

account or general business account; it merely indicates that a 

McCarter & English check was used. (G-25; D-71; June 19, 2001 Tr. 

80:11-23) Further, there was no copy of the check annexed to Mr. 

Feltman's copy of Mr. Hoskins' letter to Larson Financial. (Id.) 

The monies paid to Larson Financial came from the McCarter & 



English's firm attorney business account, not a client or trust 

account. (G-35; G-36; D-70; D-71) 

Respondent Stern testified that prior to paying the tax 

short-fall, Mr. Hoskins told her that he was going to do so but 

without giving her any specifics as to how much he was going to 

pay, to whom he was going to send the monies, or as to when he was 

going to send such monies. (June 20, 2001 Tr. 72:11-15; 74:3-8) 

When Mr. Hoskins told her what he was going to do, Respondent 

Stern vehemently objected. She thought that by doing this, 

McCarter & English was essentially refunding monies to 440 Main 

which had been their obligation to pay under the contract and that 

to refund such monies would be inappropriate and unfair to 

McCarter & English. That notwithstanding, she recognized that if 

the tax escrow was not brought up to where it should have been, 

then 440 Main would have been in default on its loan to Canada 

Life. She also recognized that, in the end, it was Mr. Hoskins' 

decision to make, not hers. (June 20, 2001 Tr. 72:11-73:3) 

Respondent Stern learned that Mr. Hoskins had gone ahead and 

paid the tax shortfall when McCarter & English's chief financial 

officer came to her; told her, and asked how to characterize the 

payment on the Firm's ledger. (June 20, 2001 Tr. 73:10-74:8) She 

did not see Mr. Hoskins' February 15th letter to Mr. Feltman or 

have any discussion with Mr. Hoskins concerning the content of the 

letter before or after it was sent. (June 20, 2001 Tr. 74:3-8) In 



response to the chief financial officer's question, Respondent 

Stern told him to characterize the payment as a refund of legal 

fees. (June -0, 2001 Tr. 74:912) 

VIII. The Ethics Grievance 

In early January 2000, David Schlussel filed an ethics 

grievance against Respondents Stern and Foley. (G-27; May 2, 2001 

Tr. 107:1-12) He submitted a supplemental memo in further support 

of the grievance on February 15, 2002. (G-27) At the time he filed 

the grievance he had no knowledge that the $10,847.50 which had 

been left in the McCarter & English trust account at the time of 

the September 24, 1999 closing had already been transferred to 

McCarter & English's general account to pay for McCarter & 

English's fees and disbursements. (May 2, 2001 Tr. 107:1-12) 

Further, at the time he filed the grievance, he considered that 

there was "absolutely a dispute" between 440 Main and McCarter & 

English concerning the funds left in the trust account on the day 

of the closing. (May 2, 2001 Tr. 107:13-19) 

IX. Miscellaneous 

Since leaving the closing, the Schlussels never received any 

accounting, in general, or concerning the disposition of the funds 

from Respondent Stern, Respondent Foley or McCarter & English. Nor 

did they ever sign any authorization allowing release of the funds 

from McCarter & English's trust account to the general account. 

(May 2, 2001 Tr. 107:20-108:7; May 3, 2001 Tr. 141:14-142:3) 



Further, during all of the letter communications described above, 

no one at McCarter & English ever indicated to either the 

Schlussels or Mr. Feltman that the monies in question had already 

been taken out of the trust account. (May 2, 2001 Tr. 95:23-96:7) 

The Schlussels first learned that the funds had been transferred 

and used to pay McCarter & English's fees and disbursements when 

Respondents Foley and Stern answered the ethics grievance on June 

7, 2000. (G29; D-73; May 2, 2001 Tr. 108:8-109:14; May 3, 2001 Tr. 

140:3-20) 

Respondent Foley testified that when she did learn that the 

monies had been transferred, she did not notify the Schlussels of 

the event. She testified that she did not think that there was any 

need to because, in order for the closing to have occurred, the 

Schlussels had to fulfill all their contractual obligations, 

including payment of Canada Life's attorneys' fee. They received 

the property and the deed at the closing and, in order for that to 

have happened, they had to pay the attorneys fees the day of the 

closing. (June 19, 2001 Tr. 234:3-15) 

David Schlussel does not recall Respondent Foley informing 

them that the closing could not be completed until 440 Main 

satisfied its obligation to pay Canada Life's attorneys' fees and 

disbursements, (May 2, 2001 Tr. 124:18-2-; May 3, 2001 Tr. 57:9-

20) 



However, he cannot point to anything in the contract (G-1) 

that sets forth that the closing can be completed without this 

obligation being satisfied. (May 2, 2001 Tr. 125:25-126:4) 

Further, he has been involved in many closings as a real estate 

manager and developer where fees were to be paid at the closing, 

and at all of them the fees always were paid at the closing. (May 

3, 2001 Tr. 23:16-24:9) David Schlussel also testified that he 

believes that it would have been very uncommon for him to have 

received an itemized bill in any of the closings where he paid the 

lender's counsels' fees and does not recall ever getting one in 

any other closing. (May 3, 2001 Tr. 73:12-21) 

Marc Schlussel testified similarly that, in his prior 

experience at closings, he had never received an itemized fee 

bill.  Despite this, he asked Respondent Foley to produce one 

because Respondent Foley had represented to them that the bill for 

fees was based upon her going through her hours and pulling out 

the time that was going to be billed to them (versus Canada Life) 

and they disagreed with her allocation. Thus, according to Marc 

Schlussel, he asked to see her itemized bills to see what was 

being allocated to them and to see if it made sense. (May 3, 2001 

Tr. 119:21-120:25) 

David Schlussel and Respondent Stern never spoke or 

communicated in writing to one another either before or after the 

September 24, 1999 closing. (May 2, 2001 Tr. 42:25-43:4; 69:16-



170:22; June 20, 2001 Tr. 28:10-12; 35:1-6) Likewise, Marc 

Schlussel and Respondent Stern never communicated with one another 

either before or after the closing. (May 3, 2001 Tr. 158:13-159:9; 

June 20, 2001 Tr. 28:5-9; 34:21-25) Respondent Stern also had no 

contact with Mr. Feltman either by phone calls or through 

correspondence after September 16,1999 (the week before the 

September 24, 1999 closing and two days before she went on 

vacation). (May 2, 2001 Tr. 42:25-43:4; 169:16- 170:22; June 19, 

2001 Tr. 17:10-11:18; 48:4-1:; June 20, 2001 Tr. 28:13-29:8; 

155:16156:20) Indeed, Mr. Feltman never contacted Respondent Stern 

to discuss the redacted bill he had been sent, and David Schlussel 

did not recall ever asking Mr. Feltman to follow up with 

Respondent Stern to resolve any of the bill issues after the 

closing. (May 2, 2001 Tr. 42:25-43:4; 169:16-170:22; June 20, 2001 

Tr. 40:14-23) Further, Marc Schlussel testified that he never 

spoke with Respondent Foley either before the closing or after the 

closing occurred. (May 3, 2001 Tr! 15:13-159:9) 

Ms. Van Deusen testified that at some point in December 1999, 

Mr. Hoskins came to her and stated that he had gotten a call or 

contact from the Schlussel's attorney and that he wanted to get 

some facts from her. He asked her about the closing and her role 

in it. (June 27, 2001 Tr. 32:1-33:8) According to Ms. Van Deusen, 

at the time she met with Mr. Hoskins, he had drafted a response 

letter to Mr. Feltman, which he asked Ms. Van Deusen to review. It 



discussed what had transpired at the closing with regard to fees. 

She reviewed it, may have made some changes, and returned it to 

Mr. Hoskins' desk. She does not believe it was ever sent out, 

however, because Hoskins went on vacation. (June 27, 2001 Tr.33:9-

35:7) Ms. Van Deusen does not believe that she ever had any 

meetings with Mr. Hoskins and Respondent Foley or with Mr. Hoskins 

and Respondent Stern to discuss this matter. (June 27, 2001 Tr. 

35:8-14) 

Similarly, Respondent Stern testified that she was unaware of 

Mr. Feltman's letters to Mr. Hoskins or of his demands for 

repayment of the $10,847.50 until sometime in late December 1999 

when Mr. Hoskins returned from an extended vacation and told 

Respondent Stern about the letters (June 20, 2001 Tr. 63:5-64:3; 

65:21-66:9; 70:6-16) They discussed the letters and Mr. Hoskins 

told Respondent Stem that he would call Mr. Feltman and see what 

he could do. (June 20, 2001 Tr. 63:15-24) In particular,  

Respondent Stern told Mr. Hoskins what she understood to have 

happened during the closing and that she had transferred the funds 

from McCarter & English's trust account to pay for their fees on 

the Tuesday after the Friday closing. She did not recall any 

specific discussions with Mr. Hoskins concerning whether he should 

or should not specifically tell Mr. Feltman or the Schlussels that 

the monies had been transferred; she simply told him that she had 

transferred the funds and Mr. Hoskins stated that he would contact 



Mr. Feltman and try to address his concerns. (June 20, 2001 Tr. 

70:22-72:10; 142:3-2-) Respondents Stern and Foley never met Mr. 

Hoskins together. (June 20, 2001 Tr. 63:1524; 140:21-141:8) Once 

Mr. Hoskins informed Respondent Stern that he was involved, she 

left it to him to handle the matter. (June 20, 2001 Tr. 142:23-

143:1) 

IV. DETERMINATION 

9. The panel has carefully considered and reviewed the 

testimony and evidence and has concluded the following: 

(a) Respondent Foley did not violate RPC 8.4(c). The panel 

unanimously concludes that Respondent Foley did not believe that a 

dispute existed at the time of the closing which would have 

prevented the transfer of the legal fees and disbursements monies 

from McCarter & English's trust account to satisfy 440 Main's 

obligation to pay for Canada Life's attorneys' fees. In 

particular, it was her belief that 440 Main was not entitled to 

take possession of and leave the closing with the deed and 

mortgage documents unless the closing was completed and that the 

closing could not be completed unless the fees were paid. Since 

400 Main left the closing with the deed and mortgage documents, 

the fee issue in Respondent Foley's mind was resolved and the 

closing was completed. The panel also unanimously concludes that 

Respondent Foley was not aware of the transfer of the funds from 

McCarter & English's trust account to its general account to pay 



for McCarter & English's fees and disbursements at the time the 

transfer occurred on September 28, 1099. Finally, the panel 

unanimously concludes that Respondent Foley did not become aware 

of the transfer until approximately three months later, after the 

managing partner of the Firm informed her that he would be handle 

the fee dispute issue with Mr. Feltman and after she had already 

sent her written communications to Mr. Feltman and Larson 

Financial relating to the closing and escrow monies. Accordingly, 

the panel unanimously concludes that Respondent Foley did not 

engage in conduct involving dishonesty, fraud, deceit or 

misrepresentations concerning the transfer of the $10,847.50 from 

McCarter & English's trust account. 

(b) Respondent Stern did not violate RPC 1.15(c) or RPC 

8.4(c). The panel unanimously concludes that, regardless of 

whether the Schlussels thought there was a dispute concerning the 

$10,847.50 at the end of the closing, Respondent Stern did 

not believe or have reason to believe that the monies were in 

dispute at the time she transferred the funds from McCarter & 

English's trust account to its general account to pay for McCarter 

& English's fees and disbursements. In particular, she had been 

briefed by Respondent Foley on the Monday following the closing 

that, although there had been a dispute concerning McCarter & 

English's fees and disbursements, the dispute had been resolved 

and the closing completed Further, although she was informed by 



Respondent Foley that she might hear from the Schlussels or Mr. 

Feltman concerning the fees, they never contacted her, despite 

their knowledge that she was the partner in charge of the 

transaction. Indeed, there were numerous written and telephonic 

contacts between Mr. Feltman and Respondent Foley during the two 

months following the September 24, 1999 closing in connection with 

the subsequent delivery of the $600,000 to the Schlussels and the 

exchange of numerous post-closing documents. During any of these 

communications the issue of McCarter & English's fees and 

disbursements could have easily been raised so that Respondents 

Foley and Stern could have been put on notice of an alleged 

dispute. The fact that Mr. Feltman and the Schlussels chose to 

remain silent about the issue because of their own alleged 

personal fear that McCarter & English would not fund the second-

step of the mortgage or produce to them post-closing documents was 

their choice. In making that choice, however, they cannot 

simultaneously argue that McCarter & English should have known 

(without being told) that a fee dispute still existed or that 

McCarter & English should have continued to hold such funds in its 

trust account until such indefinite period of time as the 

Schlussels and Mr. Feltman chose to raise the fee dispute issue. 

In sum, Respondent Stern did not violate RPC 1.15(c) by failing to 

keep the funds in a separate account until the dispute was 

resolved, as alleged in the Complaint. The panel also unanimously 



concludes that, based upon her belief that the funds were not in 

dispute, Respondent Stern did not engage in conduct involving 

dishonesty, fraud, deceit or misrepresentation in violation of RPC 

8.4(c) when she transferred of the funds. Similarly, since she did 

not believe that the funds were in dispute, she did not violate 

RPC 8.4(c) by failing to notify the Schlussels or Mk Feltman that 

such a transfer had occurred. 

10. As a result of the above, the panel unanimously 

recommends that the complaints filed against Respondents Foley and 

Stern be dismissed. 

DISTRICT V-C ETHICS COMMITTEE 

Dated: May 14, 2001  By:  /s/ Leslie A. Lajewski 
Hearing Panel Chair 
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