SUPREME COURT OF NEW JERSEY
DISTRICT Il B ETH CS COW TTEE

Suzanne M Kourl esis, Esq.
129 Chester Ave

Moor est own, NJ 08057
856- 235-9881

DISTRICT Il B ETH CS COW TTEE,

DOCKET NO. |11B-02-016E
Conpl ai nant
DI SCI PLI NARY ACTI ON
VS.
COVPLAI NT
FREDERI CK FI TCHETT, ESQ
Respondent : R 1:20-4

GENERAL ALLEGATI ONS

1. Frederick F. Fitchett, |1l (hereinafter “Respondent”) was
admtted to the Bar of this State in 1976.

2. Respondent mai ntains an office at 950 South Chester Avenue,
Ri versi de, New Jersey 08075.

3. The Gievant in this matter is Kem Laboratories, Inc.
(hereinafter “Grievant”) whose address is P.O Box 143, Col unbi a,
Maryl and 21045.

4. The princi pal shareholder of the Giievant is Larry Md enny,
whose address is 5206 Forest Meadow Court, Ellicott City, Mryland

21043.



FI RST COUNT

1. Gievant was the Defendant in a |landlord tenant action filed
by the South Jersey Port Corporation, a public entity, on or about
February 2, 2000.

2. Respondent represented the South Jersey Port Corporation in
the lawsuit (the “Kem Lawsuit”)

3. At the tine the Kemi Lawsuit was filed, Respondent was a
menber of the law firmof Horn, Col dberg, Gorny, Plackter, Wiss &
Per ski e.

4. On or about March 2, 2000, Gievant retained the services of
the firmof Cureton, Caplan, dark, Scaranella and Hunt, P.C. (the
“Cureton Firni) to- represent it in the Kem Lawsuit.

5. Sonetinme between the tinme that the |awsuit was filed and
prior to the tinme the lawsuit was settled, the Respondent began
nmer ger/ enpl oynent negotiations with the Cureton Firm

6. Respondent began enpl oynment with the Cureton Firmon May 8,
2000 before the Kem Lawsuit was settl ed.

7. Respondent advi sed Darryl Caplan, Esq. of the Cureton Firm
i medi ately prior to joining the Cureton firmthat the Kem Lawsuit
was settled, when Respondent knew to the contrary that it was not.

8. The Cureton Firmcontinued to represent Gievant in the Kem
Lawsuit after Respondent joined the Cureton Firm before the Lawsuit

was settl ed



9. Respondent continued to represent SJPC in the Kem Lawsuit
after he joined the Cureton firm before the Lawsuit was settl ed.

10. The fully-executed Settl enent Agreenent was not forwarded to
Respondent by Kem wuntil October 8, 2000.

11. The Cureton firmcontinued to represent Kem wuntil at | east
June 8, 2000.

12. The Cureton Finn, via Respondent, continued to represent
SJPC against Grievant in various |andlord/tenant matters at | east
t hrough Decenber, 2000.

13. Respondent’s conduct in its representation of SIPC while
negoti ati ng the nerger/enploynent with/by an adversary in litigation
and his continued representati on of SIPC agai nst Gievant after
joining the Cureton firm know ng that the Cureton firmcontinued to
represent Grievant, violates in relevant “RPC 1.7 CONFLICT OF
| NTEREST: GENERAL RULE, which provides in relevant part, that

(a) A lawer shall not represent a client if the
representation of that client will be directly
adverse to another client unless:
(1) the lawer reasonably believes that
representation will not adversely affect the
relationship with the other client; and
(2) each client consents after a full

di scl osure of the circunstances and
consultation with the client, except that a

public entity cannot consent to any such
representation.”



SECOND COUNT

14. Conpl ai nant repeats the allegations of the precedi ng count
and paragraphs of the Conplaint as though set forth at |ength herein.
15. The Cureton firmcontinued to represent Kem until at | east
June 8, 2000.
16. Respondent continued to represent SJPC agai nst Kem in
various | andlord/tenant matters at |east through Decenber, 2000.
Respondent’s conduct in continued representati on of SIPC after
the Cureton firmtermnated its representation, violates RPC 1.10
| MPUTED DI SQUALI FI CATI ON:  GENERAL RULE, which provides in rel evant
part as foll ows:
(a) Wen |lawers are associated in a firm none
of themshall knowi ngly represent a client when
any one of them practicing al one woul d be
prohi bited fromdoing so by RPC 1.7, RPC 1.8, RPC
1.9 or RPC 2. 2.
THI RD COUNT
17. Conpl ai nant repeats the allegations of the precedi ng count
and paragraphs of the Conplaint as though set forth at |ength herein.
Respondent’s conduct in continued representati on of SIPC after
the Cureton firmtermnated its representation violates RPC 1.9
CONFLI CT OF | NTEREST: FORMER CLI ENT, which provides in relevant part

as foll ows:

(a) A lawer who has represented a client in a
matter shall not thereafter

(1) represent another client in the same or
a substantially related matter in which that
client’s interests are materially adverse to



the interests of the fornmer client unless the
former client consents after a ful

di scl osure of the circumstances and
consultation with the fornmer client; or

(2) wuse information relating to the
representation to the disadvantage of the
former client except as RPC 1.6 would permt
with respect to a client or when the

i nformati on has becone generally known.

(b) The provisions of RPC 1.7(c) are applicable
as well to situations covered by this rule.

Dat e: August 17, 2003 DISTRICT I'lI1B ETH CS COW TTEE

/'s/ Suzanne M Kourlesis, Esq.



Frederick F. Fitchett, Esq.
1700 West High Street
Haddon Hei ghts, NJ 08035
856- 546-1421

DI STRICT Il B ETH CS COW TTEE,
Conpl ai nant ,
Vs.
FREDERI CK FI TCHETT, ESQ

Respondent

Respondent, Frederick Fitchett,

DOCKET NO 111B-02-016E

DI SCI PLI NARY ACTI ON

AMENDED ANSVEER

Esq., by way of response to the

al l egations of the conplaint filed says as foll ows:

GENERAL ALLEGATI ONS

1. Adm tted

2. Deni ed. Since Septenber 2003, Respondent has maintai ned an

office at 1700 W High Street,

3. Adm tted

Haddon Hei ghts, NJ 08035

4. Respondent has no current know edge of the ownership

structure of Gievant at the present tine.

1. Admtted
2. Adm tted

3. Adm tted

FI RST COUNT



4. Respondent has no know edge of when or how the Cureton firm
was retained.

5. Denied. In a tel ephone conference between Respondent and
Jerry Cureton on the issue of when the already negotiated Settl enent
Agr eenment between Respondent’s client, South Jersey Port Corporation
and Kem would be returned signed by Kem, | offhandedly nentioned
that | was |eaving nmy association with Horn Gol dberg and had
negoti ated an agreement with Rawl e and Henderson to be enpl oyed with
their Marlton and Phil adel phia offices. At that tinme, Cureton
suggested we consider the possibility of associating with his firm W
both agreed to give it further consideration, but acknow edged that we
could not proceed to acconplish it until the Kem Settlenent docunent
was signed by Kem. My client had already agreed and signed off on the
Agreenment. It was the understanding of M. Cureton and nysel f that
Kem had al so agreed and sinply had to execute the docunent which had
been negoti ated over a course of nonths prior to that tine.

6. Deni ed. To the best of Respondent’s know edge, the docunent
had been signed and agreed to.

7. Deni ed. For the reasons set forth above, this allegation is
unf ounded and denied. M. Caplan was fully aware at all tines of the
sane information as set forth above.

8. Denied. | was advised that a letter was forwarded to
Gievant advising that no further services would be rendered on the

matter.



9. Deni ed.

10. | have no know edge as to what date Gievant may have
received a fully executed docunent. It is clear that when Gievant
signed the docunent, it would have been fully executed.

11. Denied for the reasons set forth in Answer to paragraph 8. |
was advi sed that Gievant was advised that no further services would
be rendered on the matter to it.

12. Subsequent thereto, the Gievant failed to make tinely rent
paynents and actions were processed on that issue alone. A review of
t he sunmons and conplaint in that matter (the docket nunber and
pl eadi ngs are not currently in ny possession). Gievant never disputed
the issues or raised anything specifically related to the prior
settled dispute.

13. Denied. For the factual reasons offered above, there was no
conflict of interest at the tinme respondent took any and all actions.
Respondent neither knew of, nor had available to himany informtion
that in any way coul d have adversely affected the Gievant. The
al l egation of violation of RPC 1.7 is denied.

SECOND COUNT

14. Respondent hereby repeats each answer nade to the prior
al l egations and i ncorporates them by reference herein.

15. Denied for the reasons set forth above.

16. Respondent hereby repeats its answer to paragraph 12 above.

The allegation of violation of RPC 1.10 is denied



THI RD COUNT
17. Respondent hereby repeats the answers made to the
al l egations of the preceding count and incorporates them by reference
as if fully set forth herein. The allegation of violation of RPC 1.9
i s deni ed.

Dat ed: Novenber 12, 2003 /sl Frederick Fitchett, Respondent

Certification: | hereby certify and verify the foregoing
information is correct to the best of ny know edge and belief. |
understand that providing false statenments or information w Il subject
me to crimnal penalties and ot her sanctions.

Dat ed: Novenber 12, 2003 /sl Frederick Fitchett, Respondent



Patricia P. Davis, Esquire
Heari ng Panel Chair

608 Parry Boul evard

Ci nnam nson, New Jersey 08077
(856) 829-9204

DISTRICT Il1 B ETH CS COW TTEE : Supreme Court of New Jersey
: District Il1B Ethics Commttee
Conpl ai nant ,
Docket No. |11B-02-016E
VS.

DI SCI PLI NARY ACTI ON
FREDERI CK FI TCHETT, ESQ
: HEARI NG PANEL REPORT
Respondent , : RECOMVENDI NG REPRI MAND

TO THE HONORABLE CHAI R AND THE MEMBERS OF THE DI SCI PLI NARY REVI EW
BOARD:

The District I11B Ethics Commttee Hearing Panel Respectfully
shows:

| . Procedural History

1. Frederick F. Fitchett ("respondent"”) was admtted as a nenber
of the bar of New Jersey in 1976, and is (or was) engaged in the
practice of law at 1700 West Hi gh Street, Haddon Hei ght, New Jersey
08035.

2. On or about August 17, 2003, a formal conplaint (Exhibit P26)
was filed with the District I11B Ethics Commttee and was served upon
t he respondent.

3. Respondent's anmended answer thereto has been marked as Exhi bit

P27.

4. A formal hearing was held before this hearing panel consisting



of Patricia P. Davis, Esquire, Chair, Nancy T. Abbott, Esquire and
Robert Zmrich on the foregoing charges on February 19, 2004, which
respondent attended pro se. The matter was presented by Thomas J. Or,
Esquire. All exhibits are herewith submtted.

1. Synopsis of Allegations

5. The formal conplaint filed charged the respondent with the
following allegations of ethical m sconduct:

A. Respondent represented the South Jersey Port Corporation
("Port") in a landlord-tenant dispute against grievant, Kem
Laboratories, Inc. ("Kem Laboratories”) who were being represented by
Cureton, Caplan, Cark, Scaranella and Hunt, P.C. ("Cureton |aw
firm") During the litigation, respondent was negotiating his nerger
into/hiring by the Cureton firm Respondent was hired by the Cureton
firmand continued to represent the Port while the Cureton firm was
still representing Kem Laboratories. This violated RPC 1.7 CONFLICT
OF | NTEREST: GENERAL RULE, which provides in pertinent part: "(a) A
| awyer shall not represent a client if the representation of that
client will be directly adverse to another client unless: (1) the
| awyer reasonably believes that representation will not adversely
affect the relationship with the other client; and (2) each client
consents after a full disclosure of the circunstances and consultation
with the client, except that a public entity cannot consent to any
such representation.”

B. While a nenber of the Cureton firm respondent continued to

represent the Port in |andlord-tenant disputes against Kem



Laboratories at |east through Decenmber 2000. The Cureton firm
continued to represent Kem Laboratories until at |east June 8, 2000.
Respondent violated RPC 1.10 | MPUTED DI SQUALI FI CATI ON: GENERAL RULE,
whi ch provides in pertinent part as follows: "(a) \Wen | awers are
associated in a firm none of them shall knowi ngly represent a client
when any one of them practicing al one would be prohibited from doi ng
so by RPC 1.7, RPC 1.8, RPC 1.9 or RPC 2.2."

C. Respondent's continued representation of the Port after the
Cureton firmtermnated its representation of Kem Laboratories
violates RPC 1.9 CONFLICT OF I NTEREST: FORMER CLI ENT, which provides
in pertinent part: "(a) A lawer who has represented a client in a
matter shall not thereafter: (1) represent another client in the sane
or a substantially related matter in which that client's interests are
materially adverse to the interests of the former client unless the
former client consents after a full disclosure of the circunstances
and consultation with the former client; or (2) use information
relating to the representation to the di sadvantage of the forner
client except as RPC 1.6 would permt with respect to a client or when
the informati on has become generally known. (b) The provisions of RPC
1.7(c) are applicable as well to situations covered by this rule.”

I11. Findings of Fact and Concl usi ons

6. As a result of review ng the testinmony and exhibits, the
heari ng panel makes the follow ng factual findings and concl usions:

A. The Port, as owner, and Kem Laboratories, as tenant, entered

into a 1997 | ease concerning the prem ses situated at 1535 Broadway,



Canden, New Jersey.

B. On or about February 7, 2000, respondent was representing
the Port in a |andlord-tenant dispute for unpaid rent against the
grievant, Kem Laboratories. At that tinme, respondent was affiliated
with the law firm of Horn, Gol dberg, Gorny, Plackter, Wiss & Perskie.

C. Kem Laboratories was referred to the Cureton firm by Canden
City Councilman Ali Sloan El.

D. Kem Laboratories' Maryland counsel is (or was) M chael A.
Brown, Esquire, of Brown, Diffenderffer and Kearney, LLP, of
Bal ti nore, Maryl and.

E. Jerald Cureton and Darryl Caplan nmet with Law ence
McCl enney, a principal at Kem Laboratories, in Baltinore.

F. On or about March 2000, Kem Laboratories retained the
Cureton law firmto represent it in the |andlord-tenant |awsuit, South
Jersey Port Corporation v. Kem Laboratories, Inc. The earliest entry
in the Cureton firms May 9, 2000 bill to Kem Laboratories is dated
March 10, 2000 (P-2).

G On behal f of their respective clients, respondent and the
Cureton firm undertook settlenent negotiati ons.

H. During the course of those settlenment negotiations,
respondent and Jerald R Cureton, Esquire of the Cureton firm
di scussed a possible job offer/nerger for respondent to join the
Cureton firm

l. Shoul d respondent join the Cureton firm he would bring

along with him his highly desirable client, the Port.



J. Respondent net with Darryl Caplan and an agreenment was
reached whereby respondent would join the Cureton firm

K. As of May 3, 2000, respondent was using Horn, Gol dberg
| etterhead (P-15).

L. Respondent testified that he joined the Cureton firmin md-
May 2000 (page 61.) As of June 1, 2000, respondent's nane was I ncl uded
on the letterhead for the Cureton firm (P-16).

M Respondent was hired by the Cureton firm sonetime between

May 3, 2000-June 1, 2000. According to conputer records, the Port was

added as a client for the Cureton firmfor billing purposes on May 19,
2000 (P-5).

N. The settl ement agreenent between the Port and Kem
Laboratories was still being actively negotiated. On April 18, 2000,

Jerald Cureton sent a proposed Settlenment Agreenment via fax to
Attorney Brown, respondent and M. Wheeler (of Kem Laboratories) (P-
14). On April 27, 2000, Attorney Wertzychowski of the Cureton firm
faxed a proposed Settl enment Agreenent proposal to respondent (P-19).
On April 28, 2000, Attorney Wetrzychowski faxed versions to
respondent (P-21) and to M. Wheeler, Kem Laboratories and M. Brown
(P-21). On May 1, 2000, M. Wheel er had changes to the agreenent (P-
1). On May 2, 2000, Attorney Wetrzychowski incorporated the client's
changes and faxed versions to Kem Laboratories (P-23) and to
respondent (P22). On May 3, 2000, respondent faxed revisions to Jerald
Cureton (P-15). On June 1, 2000, Jerald Cureton sent a proposal to

Attorney Brown (P-16). The June 1, 2000 version starts: "Plaintiff,



Sout h Jersey Port Corporation, and Defendant, Kem Laboratories, Inc.,
by their respective undersigned counsel....” On June 8, 2000, Jerald
Cureton sent via overnight mail a revised Settlenment Agreenment to
Attorney Brown (P17). The | anguage about "their respective counsel™
was omtted. It appears that the June 8, 2000 version of the
Settlement Agreenment is the final version, which was signed and
returned by Kem Laboratories via overnight nmail to respondent at the
Horn, Gol dberg address on October 8, 2000 (P-6).

O. Jerald Cureton, Esquire, the principal of the Cureton firm
was aware of the conflict of interest as of June 1, 2000 (P-16). In
his |l etter, he acknow edges that respondent had joined his law firm
and that the settlenent agreenment had not been signed.

P. Grievants, Wheeler and McClenney testified that they visited
Darryl Caplan at his office to conplain about the conflict of interest
fromrespondent joining his law firm M. Weeler testified that
Capl an was "standoffish and rude" (page 16).

Q M. MC enney testified that he was unhappy about the
settl ement agreenent and reluctant to sign it. He testified that he
signed it "with reservations” (page 40.)

R. The settlenment agreenent between Kem Laboratories and the
Port was not fully executed and Fed Exed to respondent until October
8, 2000 (P-6). The docunents were sent to respondent at his Horn,

Gol dberg address i n Voor hees.
S. The Cureton firmdid not notify Kem Laboratories in witing

that it would no |longer be representing them



T. While at the Cureton firm respondent sent a series of
letters to Kem Laboratories conplaining about various | andl ord-tenant
i ssues. See P-7, letters dated 10/27/01, 11/1/00 and 12/7/00.

U. On or about February 27, 2001, respondent, representing the
Port, filed a second | andlord-tenant |awsuit agai nst Kem
Laboratories. Respondent, as one of the attorneys in the Cureton firm
was suing one of its clients, or former clients, Kem Laboratories.

V. The Hearing Panel finds that the two | awsuits are very
sim | ar because they both involved the sane parties, the sane |ease
and the sanme prem ses. It is incredul ous that an attorney would not
find that the two awsuits were simlar.

W According to M. Wheeler's testinony, the attorney-client
rel ati onship between Kem Laboratories and the Cureton firm did not
termnate until spring 2001. According to M. MC enney's testinony
(page 40), the attorney-client relationship between Kem Laboratories
and the Cureton firmdid not termnate until after he had been served
with the second | andl ord-tenant |awsuit fromthe Port.

X. By emni| dated Decenber 20, 2001, respondent was advised to
take no further representation of the Port (P-12). There was a new
governor in office and the Port had retained different counsel.

Y. The Hearing Panel finds that there has been four phases of
conflict.

Z. The first phase of conflict was from February to May 2000
when respondent was negotiating with the Cureton firmfor enploynent

during the course of the |andlord-tenant litigation between the Port



and Kem Laboratories. As a public entity, the Port cannot consent to
dual representation. This violates RPC 1.7. This course of discussion
never should have taken place until the litigation was fully
concl uded, including full execution of the Settl enment Agreenent.
Respondent's loyalty to his client, the Port, m ght be questioned
because of his cozy relationship with the Cureton law firm allegedly
representing Kem Laboratories.

AA. The second phase of conflict was from May 2000 to Cct ober
2000 when respondent continued to represent the Port after joining the
Cureton firmand the Settl enment Agreenent had not been fully executed.
This violates RPC 1.7 and 1.10. Once respondent joined the Cureton
firm then the Cureton firmcould represent neither the Port nor Kem
Laboratories. As a public entity, the Port was unable to waive the
conflict.

BB. The third phase of conflict was October 2000 to Decenber
2000 (P-7) when respondent was sending conpliance letters to Kem
Laboratories as a nenber of the Cureton firm This violates RPC 1.09.
The grievants who were once represented by the Cureton firm were now
bei ng chastised by the Cureton firm who had switched sides from
representing Kem Laboratories, the little guy, to the Port, the big
guy.

CC. The fourth phase of conflict occurred on or about February
27, 2001 when respondent, as a nmenber of the Cureton law firm filed a
second | andl ord-tenant conpl ai nt agai nst Kem Laboratories (P-8). The

second lawsuit involved the sane parties, the sane | ease and the sane



property. This violates RPC 1.9.
V. Determ nation

7. The panel has carefully considered and revi ewed the
testinony and evidence and has concl uded that respondent's conduct
constituted ethical m sconduct in that he violated RPC 1.7, 1.9 and
1.10.

8. As a result, the panel recomends a reprinmand agai nst
respondent. A records check indicates that respondent has been
publicly reprimanded in the past, but that involved gross neglect of a
client in a personal injury and worker's conpensation matter with
m srepresentation of the status to the client. In contrast, respondent
was extrenely loyal to the Port.

9. In his testinony, respondent says "I"'ma little surprised as
to why I'm here al one as opposed to others" (page 128). The Cureton
firmis as blameworthy as respondent. The Cureton firm hired
respondent knowi ng that the Settlement Agreenent had not been signed.
They attenpted to dunp their client, Kem Laboratories, in order to
represent a big client, the Port. They should have been aware that it
woul d be a conflict of interest to represent the Port against their
former client in a substantially simlar litigation.

10. The panel recommends that a separate investigation be
undert aken of Jerald Cureton, Esquire and Darryl Caplan, Esquire,
preferably in another District Ethics Commttee, due to a conflict of
I nterest. Respondent could not have commtted his conflict of interest

wi t hout the conplicity of the Cureton |law firm



District Il1B Ethics Commttee

Dated: April 28,2004 /sl Patricia P. Davis
Heari ng Panel Chair
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