SUPREME COURT OF NEW JERSEY
DISTRICT I'1IB ETH CS COW TTEE

Leslie M Core, Presenter
R J. Hughes Justice Conpl ex
25 Market Street

P.O Box 116
Trenton, New Jersey 08625-0116

DISTRICT Il B ETHI CS COW TTEE,
DOCKET NO. |11B-02-011E
Conpl ai nant
VS.
JAY L. EDELSTEIN
COVPLAI NT FOR M SCONDUCT
Respondent
District I11B Ethics Commttee by way of conpl ai nt agai nst
Respondent, says:
GENERAL ALLEGATI ONS
1. Jay L. Edel stein, Esquire (respondent) was admtted to the
Bar of this State in 1991.
2. Respondent maintains |aw offices at One Greentree Plaza,
Suite 201, Marlton, New Jersey 08060.
FI RST COUNT
1. On or about March 30, 2001, Respondent sent a |letter of
solicitation for legal services to Enrico J. Capone.
2. Respondent’s letter stated his interest in representing M.

Capone with regards to a notor vehicle accident that he had been

i nvol ved in on Cctober 26, 2000.



3. At the tinme M. Capone received the letter of solicitation
from Respondent, he had already retained the grievant, Harvey M tnick,
Esquire to represent his interests in the notor vehicle accident and
he sent Respondent’s letter at solicitation to M. Mtnick.

4. Respondent’s letter of solicitation did not contain the
requi red | anguage as provi ded under RPC 7. 3(b)(5).

5. Respondent’s failure to include the | anguage required by RPC
7.3(b)(5) is a violation of RPC 7.3(b)(5).

SECOND COUNT

1. On or about April 16, 2001, the District I11B Ethics
Comm ttee received a Transfer of Gievance fromthe District IV Ethics
Comm ttee in which Harvey Mtnick, Esquire alleges that Attorney
Edel stein does not maintain a bona tide office for the practice of |aw
in the State of New Jersey.

2. Respondent’s failure to maintain a bona fide office as
outlined under Rule 1:21-3(a) is a violation of RPC 5.5.

DISTRICT I'1IB ETH CS COW TTEE

Dat ed: June 19, 2002 /sl Leslie M Core, Esquire
Presenter/ | nvestigator



ROBERT N. AGRE, ESQUI RE

70 TANNER STREET

HADDONFI ELD, NEW JERSEY 08033
(856) 428-7797

Attorney for Jay L. Edelstein

DISTRICT I'11B ETH CS COW TTEE,

DOCKET NO 111B-02-011E
Conpl ai nant
VS.
JAY L. EDELSTEIN ; ANSVER TO COVPLAI NT
FOR M SCONDUCT
Respondent

Jay L. Edel stein, Esquire, by way of Answer to the Conplaint,

says:
GENERAL ALLEGATI ONS
1. Adm tted.
2. Adm tted.
FI RST COUNT

1. Adm tted that Respondent sent a letter to Enrico J. Capone
in which respondent invited M. Capone to call Respondent’s office for
t he purpose of consulting with Respondent about M. Capone’s
aut onobi | e acci dent. Respondent cannot specul ate as to whet her not
that consultation would have resulted in Respondent representing M.
Capone; however, had M. Capone divul ged to Respondent that he was
represented at the tinme that he received Respondent’s letter,
Respondent, as his letter indicates, would have advised M. Capone to

disregard the letter that Respondent had sent to him



2. As indicated in Respondent’s answer to paragraph one of the
First Count, Respondent acknow edges that he expressed an interest in
meeting wth M. Capone to discuss M. Capone’ s autonobile acci dent
dat ed Cctober 26, 2000. Likew se, Respondent enphasized that had he
known that M. Capone was represented on March 30, 2001, Respondent
woul d not have sent a letter to M. Capone inviting himto consult
wi th the Respondent.

3. Nei t her admtted nor denied. At the tinme that Respondent
sent the letter to M. Capone, Respondent did not know whether or not
M. Capone was represented by counsel. In his letter to M. Capone, he
told M. Capone to disregard the correspondence, if, in fact, M.
Capone had retai ned an attorney.

4. Admi tt ed.

5. Admi tt ed.

SECOND COUNT

1. Respondent is w thout sufficient knowl edge to admt or deny
when a transfer of grievance was effected. Denied that Respondent
failed to maintain a bona fide office for the practice of lawin the
State of New Jersey at the tine that the grievance was | odged.

2. Deni ed. Respondent nai ntained a bona fide office for the

practice of lawin the State of New Jersey.



AFFI RVATI VE DEFENSES
FI RST AFFI RVATI VE DEFENSE
Respondent mai ntained a bona fide office for the practice of |aw
and was in conpliance wwth Rule 1:21-1(a) during all tinme periods
covered in the conplaint.
SECOND AFFI RVATI VE DEFENSE
Any violation of RPC 7.3(b)(5) was unintentional on the part of
Respondent .
DEMAND FOR DI SCOVERY
Respondent hereby demands all docunents, menoranda, physi cal
evidence (including but not limted to videotapes and/ or photographs),
audi ot apes, investigative notes, nanes and addresses of all w tnesses
upon whom the conpl ainant intends to rely, and any and all other
exhi bits upon which the conplainant intends to rely at the tinme of the
et hi cs hearing.
Law O fices of
ROBERT N. AGRE

July 12, 2002 /s/ Robert N. Agre

VERI FI CATI ON

Respondent, Jay Edel stein, verifies all answers and defenses

cont ai ned her ei n.

Dated: July 17, 2002 /sl Jay Edel stein



DISTRICT I'l1B ETHCS COW TTEE
Conpl ai nant
VS.
JAY L. EDELSTEIN, ESQ

Respondent

SUPREME COURT OF NEW JERSEY
DI SCI PLI NARY REVI EW BOARD
DOCKET NGO 111B-02-011E

HEARI NG PANEL REPORT
RECOMVENDI NG ADMONI T1 ON

To The Honorable Chair and the Menbers of the Disciplinary Review

Board, the District I11B Ethics Conmttee Hearing Panel respectfully

reports:

l. PROCEDURAL HI STORY

The respondent, Jay L. Edel stein,

Esquire, (hereinafter

“respondent”), was admitted to the Bar of the State of New Jersey in

1991. At all times relevant, he was engaged in the practice of |aw at

230 South Broad Street, Suite 900, Phil adel phia, Pennsylvania 19102.

Respondent al |l eges he had a bona fide office |ocated at One G eentree

Pl aza, Suite 201, Marlton, New Jersey 08053, at all tines relevant. He

resides in Voorhees, New Jersey.

During these proceedings,

he was represented by Robert N. Agre,

Esquire of 70 Tanner Street, Haddonfield, New Jersey 08033. This

conpl aint for m sconduct was presented by Leslie M Gore, Esquire of

Hughes Justice Conplex, 25 Market

Street, P.O Box 116, Trenton, New

Jersey 08625-0116, a nenber of the I11B Ethics Commttee.


John Paff
There are 15 pages of exhibits in evidence.  These can be obtained from the Office of Attorney Ethics.


A formal Conplaint, a copy of which is attached hereto, was filed
with the District [11B Ethics Commttee under Docket No. [11B-02-011E
dated June 19, 2002. A Verified Answer, a copy of which is attached
hereto, was then filed on behalf of the Respondent on July 12, 2002.
Di scovery was conducted and a hearing was held on Decenber 10, 2002
bef ore a panel consisting of Jeffrey S. Apell, Esquire, Chair, Nancy
| . Abbott, Esquire, and Ronal d Monoki an, Public Menber.

[1. SYNOPSIS OF ALLEGATI ONS

The formal Conplaint alleges that the Respondent sent a letter of
solicitation for |legal services to Enrico J. Capone. It was alleged at
the tinme that M. Capone received the letter of solicitation fromthe
Respondent, M. Capone had already retained the Gievant, Harvey
Mtnick, Esquire, to represent his interests in a particular notor
vehicle accident. It is further alleged that the Respondent’s letter
of solicitation did not contain the required notices required in RPC

7.3(b)(5)(i), (ii), and (iii), all in violation of RPC 7.3(b)(5).

RPC 7.3(b)(5) states that

a lawer shall not contact, or send a witten
comuni cation to, a prospective client for the

pur pose of obtaining professional enploynment if

t he communi cation involves unsolicited direct
contact with a prospective client concerning a
specific event.. . when such contact has pecuniary
gain as a significant notive except that a | awer
may send a letter by mail to a prospective client
i n such circunstances provided that the letter (i)
bears the word “ADVERTI SEMENT prom nently

di splayed in capital letters at the top of the
first page of text; and (ii) contains the



followi ng notice at the bottomof the | ast page of
text: before making your choice of attorney, you
shoul d give this matter careful thought. The

sel ection of an attorney is an inportant
decision.”; and (iii) contains an additional
notice also at the bottom of the | ast page of text
that the recipient may, if the letter is

I naccurate or msleading, report same to the

Comm ttee on Attorney Advertising, Hughes Justice
Conpl ex, CN 037, Trenton, New Jersey 08625. [RPC

7.3(b)(5) (i), (ii), and (iii)].

The Second Count of the Conplaint alleges in that Respondent
failed to maintain a bona fide office as outlined under Rule 1:21-
1(a), a violation of RPC 5.5. RPC 5.5 deals with the unauthori zed
practice of |law and states that “a | awer shall not: (a) practice |aw
in a jurisdiction where doing so violates the regulations of the |egal
profession in that jurisdiction.” Rule 1:21-1(a), states, in pertinent
part, that

no person shall practice lawin this State unless
that person nmamintains a bona fide office for the
practice of lawin this State regardl ess of where
the attorney is domciled. A bona fide office is
nore than a maildrop, a sumrer hone that is
unattended during a substantial portion of the
year, an answering service unrelated to a place
where business is conducted or a place where an on
site agent of the attorney receives and transnits
nmessages only. For purposes of this section, a
bona fide office is a place where clients are net,
files are kept, the tel ephone is answered, and
mail is received, and the attorney or a
responsi bl e person acting on the attorney’s behal f
can be reached in person and by tel ephone during
nor mal busi ness hours to answer questions posed by
the Courts, clients, or adversaries and to insure
that conpetent advice fromthe attorney can be
obtained wthin a reasonable period of tine. An
attorney who practices lawin this State and fails
to maintain a bona fide office in this State shal
be deenmed to be in violation of RPC 5.5(a)...



[11. FIND NGS OF FACT

On or about March 30, 2001 Respondent sent a letter of
solicitation for legal services to Enrico J. Capone. Respondent’s
letter stated his interest in representing M. Capone regarding a
not or vehicle accident that M. Capone had been involved in on or
about October 26, 2000.

On or about April 4, 2001, M. Capone retained the services of
Gievant, Harvey Mtnick, Esquire, to represent his interests in that
same notor vehicle accident. M. Capone presented the letter in
question to M. M tnick.

The letter, which was nmarked as P-1 in evidence (hereinafter
“letter”), did not have the requisite notice | anguage required by RPC
7.3(b)(5). It did not have the word “ADVERTI SEMENT”, as required by
RPC 7.3(b)(5)(i), printed on the top of the letter itself.

The letter also did not have the notice | anguage required by RPC
7.3(b)(5)(ii), which requires an attorney to provide the follow ng at
the bottom of the | ast page of text: “Before making your choice of
attorney, you should give this matter careful thought.”

This sane letter failed to have the follow ng at the bottom of
the | ast page of text, that “the recipient may, if the letter is
I naccurate or msleading, report sane to the Committee on Attorney
Adverti sing, Hughes Justice Conplex, CN 037, Trenton, New Jersey

08625.” This is in violation of RPC 7.3(b)(5)(iii).



The Respondent’s Verified Answer admitted the allegations set
forth in paragraphs 4 and 5 of the First Count of the Conplaint for
M sconduct, dealing with the violations of RPC 7.3(b)(5)(i), (ii), and
(iii).

Regardi ng the Second Count of the Conplaint for M sconduct, the
Respondent personally testified at |ength before the Panel. Respondent
stated that Rita, with an unknown | ast nane, was the office manager
for his landlord, Anerican Executive Centers of One G eentree Centre,
Inc. She woul d answer the phones or personally greet any clients or
other third parties involving his |aw practice in New Jersey. He al so
stated that a Chris and Heat her (each also w thout known | ast nanes)
woul d I'i kewi se do the sane. They were al so enpl oyed by Respondent’s
| andl or d.

Jeffrey German, Esquire, the Respondent’s current partner also
testified on behalf of the Respondent. The Respondent did indicate
that his current partner, M. Jeffrey German, Esquire, would al so be
present at the New Jersey office. However, the Panel specifically
found, and which was corroborated by both Respondent and M. Gernman,
that M. German was not enployed by the Respondent during the tine in
question in |ate March or early April 2001. M. German becane enpl oyed
by the Respondent in August 2001.

Respondent stated that his nanme (or firmis nane) was not on the
door to his Suite in Marlton, New Jersey. He further testified that he

personal | y appeared during the time in question, and continues to



appear, at the office about one tinme per week. He also testified on
Decenber 10, 2002 that his work schedul e was such that he had no pl ans
to appear at the Marlton office until February 2003.

P-2 in evidence is the Lease dated January 7, 2002 between his
current law firmand the landlord, relating to the One Greentree
Pl aza, Marlton, New Jersey office. The Respondent testified that the
terms of P-2 | ease were substantially the sane as the terns of the
| ease were in effect at the tinme of the date in question. The
Respondent testified that he had exclusive use of the office three (3)
times a week, in that it was a shared office arrangenent w th another
entity.

Respondent testified that either he or his secretary in
Pennsyl vani a opened the incom ng nail. Respondent averred that his
Pennsyl vani a | egal secretary would conme by and pick the mail up or he
woul d pick it up on his way to or from hone in Voorhees, New Jersey.

Respondent proffered R-1 in evidence, which are various invoices
fromthe landl ord. These dealt with services rendered for Cctober 2002
to the Respondent by the |andlord. The Panel did not give any wei ght
to R-1inthat it dealt with invoice statenents a year and a hal f
after the date in question of the alleged violation.

Respondent presented only one other w tness beside hinself, as
stated above, Jeffrey German, Esquire, who is his current |aw partner.
M. German stated that he is in the New Jersey office in question

about two (2) times a week. He started to work for the Respondent



sonetinme in August 2001, after the date in question when the all eged
viol ations occurred. He further stated that another associ ate was
there from*“tinme to tine”. He stated that approximately three (3) to
five (5) of the landlord s enployees would be present to receive
faxes, open nmail, and otherwi se greet clients or other third parties
I nvol ving the Respondent’s |aw practi ce.

M. German stated that his firmwould rely on the office staff to
determ ne how i nportant certain things would be regarding mail or fax
or tel ephone calls from Court, adversaries, or clients.

I V. CONCLUSI ONS

In Matter of Kasson, 141 N.J. 83 (1995), the Court reprinmnded a
New Jersey associ ate for practicing under the name of an out-of-state
law firmthat did not have a bona fide office. That case held that the
Rul e

requi res nore than an occasi onal attendance in an
office by an attorney and nore than an answeri ng
service unrelated to a place where business is
conducted. It requires a responsi ble person at the
office to answer questions posed by the courts,
clients, or adversaries so that accurate

i nformati on about the attorney’s whereabouts and
conpetent advice fromthe attorney can be obtai ned
Wi thin a reasonable period of time. It is

i nsufficient for an enpl oyee to receive and
transmt nmessages and not hing nore. [Kasson 141
N.J. at 86].

Here, the Respondent did not even have one of his own enpl oyees
receive and transmt the nessages. He relied upon the services of his

| andl ord’ s enpl oyees, who are al so responsible for other firnms in

answering calls and the I|ike.



The Panel discounted M. Gernman’s testinony to support
Respondent’ s Answer and Affirmative Defense that he had a bona fide
office for the tine period in question prinmarily because the testinony
did not relate to the allegations contained in Count One or Count Two

of the Conplaint for the period in question.

However, M. German’s testinony did support the fact that the
Respondent failed to conply with RPC 5.5 and Rule 1:21-1(a). Since M.
German’ s began his enploynent after the period in question, there
appears to be nore attention given the New Jersey office. W were not
called on to determ ne whether there was a bona fide office after M.
German was hired (or after the period in question of March and Apri

2001). This Panel is not nmeking any finding about whether the

Respondent, M. Gernan or Respondent’s law firmis conplying with any

Rul e of Professional Conduct or Rules of Court, not relating to the

period in Question listed in the Conpl aint.

In sum the issue is not whether the Respondent is now conplying
wth the bona fide office rule, but whether he violated the
requi rements of that in March and April of 2001

Respondent stated that his office was a place where clients were
nmet. However, he qualified that allegation by averring that that his
was the type of practice where clients really did not cone to his
of fice and that he was generally an insurance defense attorney. His
clients were nore than likely corporations. However, he acknow edged

that the insureds of his corporate clients were individuals



t hroughout, apparently, New Jersey. The Panel finds that clients could
meet at that office.

Respondent further stated that he had a | ocked filing cabi net
where files were kept. He further stated that the tel ephone was
answered by any one of landlord s several enployees.

Respondent further stated that mail was received at the office.
There was an issue as to whether and when the nmail was picked up.
Respondent did not specify whether the mail was picked up on a daily
basis or sone other tine frane.

The main issues that the Panel gave great weight to was whet her
the Respondent or a responsible person acting on his behalf could have
been reached in person and by tel ephone during normal business hours
to answer questions posed by the Courts, clients, or adversaries, and
to insure that conpetent advice can be obtained within a reasonabl e
period of tinme. See Rule 1:21-1(a) and Kasson at 86.

The Respondent, by his own admi ssion, was (and is) only present
in the office about one (1) tinme a week, and there is not set tine or
hours that he is there. Counsel for Respondent brought up an
interesting point in that how do solo practitioners conply with this
Rule if they are out in Court or have another office when mail, faxes,
or tel ephone calls cone in.

The Rules, in this Panel’s opinion, provide for this by allow ng
a “responsi bl e person acting on the attorney’'s behalf to be reached.”

The Panel believes that this enconpasses an enpl oyee, including, but



not limted to, the | awyer’s secretary, paralegal or other staff
menber to be able to intelligently and conpetently di scuss the nature
of the file or other legal matter. This violates Rule 1:21-1 and the
requirements in Kasson at 86.

The Respondent and his witness both confirmed that only enpl oyees
of the landlord were regularly at the office to receive fax, answer
t el ephone calls, or otherwi se greet clients or other individuals. This
violates Rule 1:21-1 and the requirenents in Kasson at 86. He al so
admtted that he did not use any of the additional phone services
avail able to himas a tenant, under the terns of the |ease with
Ameri can Executive Centers of One Greentree Centre, Inc. (his
| andl ord), during the tinme in question, due to financial
consi derati ons.

It would be a major problem and a violation of the Rule in
question, to enable his |andlord’ s enpl oyees to open files and
ot herwi se give informati on out regarding those files since they were
not enpl oyees of the Respondent. Not only is that disturbing to the
confidentiality requirenent of a |lawer, but it is just not good
busi ness practice. It, nore inportantly, violates the hol ding of
Kasson and t he Rul es.

The Panel also found that there was no one available to respond
to faxes, mail or telephone calls fromthe Courts, clients, or
adversaries. Respondent stated that if any faxes, mail or tel ephone

calls came in to his office, that i nformati on would be forwarded to



hi m or his Pennsylvani a practice based upon how i nportant the nessage
or docunment was. The problemis that who would intelligently and
conpetently be able to nake that determ nation. See Kasson at 86.

It is also inportant to note that the Respondent stated that he
did not use the fax service or call forwarding features offered by the
| andl ord as part of the Lease, marked into evidence as P-2. He stated
that he only used his cell phone due to the expense of using the
| andl ord’ s out goi ng phone service. Respondent did state that he had no
charge fromincomng calls and that those calls would be received by
the | andl ord’ s enpl oyees.

V. DETERM NATI ONS

The Panel was unaninous in its finding that the Respondent
violated RPC 7.3(b)(5) concerning the solicitation letter. This is
supported by the Verified Answer as well as the testinony of the
Respondent. The second Affirmative Defense posed by the Respondent
stating that “any violation of RPC 7.3(b)(5) was unintentional on the
part of Respondent” is not supported by case |aw or Rule. The
Respondent has the burden of proof on this affirnmative defense, which
may include expert testinony. There was no expert testinony provided.
See Rule 1:20-6(c)(2)(B) and (CO).

As for the Second Count involving bona fide office violations,
the Panel was |ikew se unaninous in its finding that the Respondent
violated RPC 5.5(a) by failing to maintain a bona fide office as

requi red under Rule 1:21-1(a). This is supported by the fact that



nei ther the Respondent nor a responsible person acting on his behalf
coul d be reached in person and by tel ephone to answer questions posed
by the courts, clients, or adversaries. Reliance on the landlord’s
enpl oyees to make inportant decisions regarding calls, faxes, and
personal visits fromclient’s (or their insureds) does not satisfy the
Rul e’s requirenents. Furthernore, being in the office one tinme a week
i s occasional attendance, and viol ates Kasson, the Court Rules, and
RPC 5.5, given the set of facts presented to us.

The Panel recomrends adnoni shrent for the letter solicitation
viol ation (Count One). W al so recommend adnoni shment for the bona
fide office rule violation, as this was a first tine offense (Count
Two) .

Respectful ly submtted,

Dat ed: Decenber 16, 2002 /sl Jeffrey S. Apell, Esq.
Panel Chair
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